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Court of Appeals of the District of Columbia 

i 

No. 5495. 

i 

I 

Maurice Baskin, Appellant, 

i 

vs. 

J 

Richard P. Whitty and Frank B. Essex. 

j 

a Supreme Court of the District of Columbia. 

At Law. ! 

No. 78228. | 

i 

Richard P. Whitty and Frank B. Essex, Plaintiffs, 

vs. 

i 

Maurice Baskin, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme CoUrt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

i 

1 Declaration . j 

i 

Filed June 19, 1930. j 

In the Supreme Court of the District of Columbia. 

Law. No. 78228. I 

Richard P. Whitty and Frank B. Essex. 

vs. ' | 

i 

_ i 

Maurice Baskin. 

1. The plaintiffs, Richard P. Whitty and Frank B. Essex, 
sue the defendant, Maurice Baskin, for that heretofore, 
to wit, on June 8, 1927, the District Housing Copipany, a 

1—5495a i 
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corporation, by its promissory note, numbered 20 of 69, 
signed with the name of said maker by Maurice Baskin, 
president and attested by Joseph Low, secretary, promised 
to pay to the order of Ernest X. Hudgins, $1,000 on or 
before three years after said date, with interest at six per¬ 
cent per annum, payable quarterly. The defendant, 
Maurice Baskin, for value received, which he acknowledged 
to have received in the guaranty hereinafter named, and in 
consideration of the acceptance of said note by the payee 
and his transferees, promised and guaranteed in writing, 
on the reverse side of said promissory note, the payment 
of the principal and interest on said promissory note, when 
and as the same should become due and payable and waived 
all right to demand notice and protest and notice of the 
acceptance of said guaranty. The said guaranty was writ¬ 
ten on the reverse side of said promissory note and signed 
by the defendant, Maurice Baskin, before the delivery 
thereof to the payee, Ernest X. Hudgins, and after the 
execution of said guaranty by the defendant, Maurice Bas¬ 
kin, the said note and guaranty were delivered to and ac¬ 
cepted by said Ernest X. Hudgins, in consideration 
2 of and relying upon said guaranty. The said Ernest 
X. Hudgins endorsed the said note to the plaintiffs 
herein, before maturity, who accepted said note in con¬ 
sideration of and relying upon said guaranty. The interest 
on said note was paid to March 8, 1928 but none thereafter 
paid. Said note was duly presented for payment to the 
maker, on the due date thereof, to wit, June 9, 1930 and 
not paid. The said note had endorsed on the margin thereof 
a notation to the effect that same was secured by a deed 
of trust. Said deed of trust has heretofore been foreclosed 
by the trustees therein and no money paid on account of 
said note nor derived from the said sale to be paid on said 
note. 

Wherefore the plaintiffs claim $1,000 and interest on 
said sum from the 8th day of March, 1928, at the rate of 
six percent per annum, besides costs. 
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j 

31. The total amount claimed under this declaration is 
$30,000 and interset on said sum from March ;8th, 1928 at 
the rate of six percent per annum, besides costs. 

H. WINSHIP WHEATLEY] 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiff . 

Note. —Declaration has 30 counts, each based on a sep¬ 
arate note for $1,000.00, and all counts identical with first 
count save for different note numbers, the total amount 
claimed being $30,000.00 plus interest. 

3 Affidavit. j 

i 

• * # # • • • 

District of Columbia, ss: 

Richard P. Whitty being first duly sworn on oath deposes 
and says that he is one of the plaintiffs herein and has 
personal knowledge of the matters herein stated- The de¬ 
fendant herein is justly indebted to the plaintiffs in the 
full sum of $30,000.00 and interest on said sum from March 
8,1928 at the rate of six percent per annum. Said indebted¬ 
ness arose as follows: 

Heretofore, to wit, on June 8, 1927, The District Hous¬ 
ing Company, a corporation, by its thirty promissory notes, 
now overdue, numbered 20 of 69 to 49 of 69, both inclusive, 
signed with the name of said District Housing Company 
by Maurice Baskin, President and attested by Joseph Low, 
Secretary, promised to pay to the order of Ernest N. Hud¬ 
gins, $1,000 on each of said notes on or before tjhree years 
after said date, with interest at 6% per annual payable 
quarterly. The defendant, Maurice Baskin, for value re¬ 
ceived, which he acknowledged to have received in the guar¬ 
anty of each of said notes, hereinafter named, and in con¬ 
sideration of the acceptance of said notes by the 1 ; payee and 
his transferees promised and guaranteed in writing on the 
reverse side of each of said promissory notes, t^e payment 
of the principal and interest on said promissory notes when 
and as the same should become due and payable and waived 
all right to demand, notice and protest, and notice of the 
acceptance of said guaranty of each of said notesL A guar¬ 
anty as aforesaid of each of said notes was written on the 

* i 

reverse side of each of said promissory notes and signed 
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by the defendant, Maurice Baskin, before the delivery 
thereof to the payee, Ernest N. Hudgins, and after the 
execution of the said guaranty of each of said notes 

4 by the defendant, Maurice Baskin, the said notes 
and guaranty of each of said notes were delivered 

to and accepted by said Ernest N. Hudgins, in consideration 
of and relying upon said guaranty of each of said notes. 
The said Ernest N. Hudgins endorsed the said notes to the 
plaintiffs herein, before maturity, who accepted said notes 
in consideration of and relying upon said guaranty of each 
of said notes. The interest on said notes was paid to March 
8, 1928 but none thereafter paid. Said notes were duly 
presented for paytnent to the maker on the due date thereof, 
to wit, June 9, 1930 and not paid. The said notes had en¬ 
dorsed on the margin thereof, a notation to the effect that 
same were secured bv a deed of trust. Said deed of trust 
lias heretofore been foreclosed bv the trustees therein and 
no money paid on account of said notes nor derived from 
said sale to be paid on said notes. 

Wherefore there is now due and owing bv the defendant 
to the plaintiffs the full sum of $30,000 and interest thereon, 
from March 8, 1928 at the rate of 6% per annum, exclusive 
of all set offs and just grounds of defense. 

! RICHARD P. WHITTY. 

Subscribed and sworn to before me this lSth dav of June, 
1930. 

[seal.] KATHRYN L. FOLTZ, 

Notary Public. 

Memorandum. 

Summons issued June 19, 1930; Summons returned, 
“Not found,” July 21, 1930; Alias summons issued July 
21, 1930; Alias summons returned, “not found”, August 
20, 1930; Pluries summons issued September 24, 1930; 
Pluries summons returned, “not found”, October 24, 1930; 
Pluries summons issued February 5, 1931; Pluries sum¬ 
mons returned, “Served”, Feb. 19, 1931. 

5 Motion to Defer Action under Seventy-third Ruling. 

Filed March 14, 1931. 

*#*#*•• 

Comes now the defendant, Maurice Baskin, by his attor¬ 
ney, Fred B. Rhodes, and shows to the Court that he has 
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reason to believe, and does believe and expects to be able 
to show by examination of the plaintiffs herein that said 
plaintiffs were not, at the time of the filing by tjhem of this 
suit, and are not, the holders in good faith or for value of 
the promissory notes sued upon in the above-entitled action, 
but that the plaintiffs hold said notes and are prosecuting 
this suit, in whole or in part, as the agents of other persons 
against whom this defendant has a valid defense as shown 
by his affidavit filed herein and made a part hereto. 

Wherefore the defendant moves the Court that no judg¬ 
ment by default for want of pleas nor for wantj of a suffi¬ 
cient affidavit of defense herein, be entered against this de¬ 
fendant until such time, to be fixed by the Court, as will 
enable the defendant to examine the plaintiffs !in respect 
to the circumstances and facts as to their acquisition and 
ownership of the promissory notes as aforesaid.! 

FRED B. RHODES,! 

FRED B. RHODES, j 

Attorney for Defendant. 

i 

i 

6 Messrs. H. Winship Wheatley and 

H. Winship Wheatley, Jr., j 

Attornevs for Plaintiffs: i 

Please take notice that the foregoing Motion will be set 
for hearing before one of the Judges on Friday, March 20, 
1931, at ten o’clock A. M., or as soon thereafter as counsel 
can be heard. 

FRED B. RHODES, j 

Attorney for Defendant. 

j 

Affidavit as to Service. i 

i 

District of Columbia, ss : 

I 

Hilda M. Jackson, being first duly sworn, on oatli deposes 
and says that she is employed in the office of jFred B. 
Rhodes, attorney for the defendant in the above-entitled 
cause; that on the 14th day of March, 1931, she served a 
copy of the foregoing Motion and Notice together with a 
copy of the attached affidavit on the attorneys for tjie plain¬ 
tiffs by leaving copies of same at the office of the said at- 
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torneys located at 1010 Vermont Avenue, N. W., with the 
clerk in charge of the said office. 

HILDA M. JACKSON. 

Subscribed and sworn to before me this 14th day of 
March, 1931. 

[seal.] i COOPER B. RHODES, 

Notary Public, D. C. 

7 Affidavit in Support of Motion to Defer Action under 

Seventy-third Ruling. 


District of Columbia, ss : 

Maurice Baskin, being first duly sworn, on oath deposes 
and savs that he is the defendant in the above-entitled cause, 
and makes this affidavit in support of the annexed motion. 

That the affiant has reason to believe, and expects to be 
able to prove by examination of the plaintiffs herein, that 
said plaintiffs at the time of the filing by them of this suit 
were not the holders of the notes herein sued upon for 
value and without notice of the existing defenses thereto. 

Affiant believes that upon reasonable opportunity being 
afforded for the purpose, he will be able to establish by 
examination of plaintiffs that said plaintiffs became the 
holders of said notes with full knowledge of defendant’s 
defenses thereto, which defenses, among others, are as fol¬ 
lows : 

That the action of the plaintiffs in bringing this suit is an 
attempt to secure a deficiency judgment on certain notes 
secured by deed of trust on the property known as the 
Brighton Hotel, and being Lot 193, Square 2528, in the City 
of Washington, District of Columbia; that the above said 
notes were supposed to be held by R. P. Whittv Co., a cor¬ 
poration and International Finance Corporation, both with 
a place of business in this city, and which companies the 
said Essex purported to represent in the original transac¬ 
tion in which the said deed of trust was made, and pay¬ 
ments of interest on said notes were made to said 
8 International Finance Corporation. 

That theretofore, to wit, on the 11th day of Sep¬ 
tember, 1928, the defendant was the holder of certain notes 
aggregating the sum of Seventy-one Thousand Dollars 
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($71,000.00) secured by deed of trust on the premises known 
as the Brighton Hotel aforesaid; that on or about the date 
mentioned the defendant was approached by one A. S. 
Gardiner, who your defendant believes and therefore avers, 
was agent for the holders of the notes sued upon, i. e., for 
the said R. P. Whitty Corporation, International Finance 
Corporation, said Whitty and Essex, and/or all of them, 
as well as certain other parties, holders of notes secured 
by deed of trust on said property; that at the solicitation 
of the said agent, the defendant did cause to be delivered 
to the said Gardiner the said notes aggregating the said 
sum of Seventy-one Thousand Dollars ($71,000.00) upon 
the representation, that the various noteholders interested 
in the said Brighton Hotel, including the plaintiffs, would 
cause the said Brighton Hotel to be transferred to them- 

^ i 

selves or their agents or representatives, and prevent fore¬ 
closure under the deeds of trust; that soon thereafter, the 
said noteholders, including, defendant believes, the plain¬ 
tiffs or R. P. Whitty Company or both, causjed the said 
property to be transferred to their agent or representative 
one Miss Mary E. Eichelser. 

That notwithstanding the promise of aforesaid, the said 
noteholders including, defendant believes, the plaintiffs in 
this cause or their agent, have never returned, or made any 
accounting to the defendant herein for said noties, but not¬ 
withstanding their agreement of aforesaid, did!permit and 
allow’ the said property to be sold at auction, Wherein said 
property v’as alleged to have been purchased by certain of 
the said noteholders, and by reason of the said sale, the 
defendant has been damaged in excess of the sum herein 
claimed. i 

MAURICE BASKIN. 

Subscribed and sworn to before me this l$th day of 
March, 1931. 

r seal. ] RUTH L. NEWMAN, 

Notary Public , />. C. 

9 Supreme Court of the District of Columbia. 

Monday, March 30, 1931. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

i 

• * • * • • • 

i 


i 


i 
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Upon consideration of the motion filed herein on March 
14,1931 by the defendant to defer action under the Seventy- 
third Rule of Court, and same, after argument, having here¬ 
tofore been submitted, it is ordered that said motion be, and 
it is hereby overruled. 

Motion for Judgment. 

Filed April 3, 1931. 

• ••#••• 


Now come the plaintiffs, by H. Winship Wheatley and 
H. Winship Wheatley, Jr., their attorneys, and move the 
court for a judgment for want of plea and affidavit of de¬ 
fense under the 73d rule. 

; H. WINSHIP WHEATLEY. 

H. WINSHIP WHEATLEY, Jr. 


Mr. Fred B. Rhodes, 

Attornev for defendant. 

w 

Dear Sir: 

Please take notice that I shall call the above motion to 
the attention of the court on the 10th day of April, 1931 
at 10 o’clock, A. M. or as soon thereafter as counsel may 
be heard. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiffs. 

10 Motion to Stay Proceedings. 

Filed April 7, 1931. 


Now comes the defendant, Maurice Baskin, by his attor¬ 
ney, Fred B. Rhodes, and showing to the Court that he 
has filed a Petition for a Special Appeal, moves the Court 
to stay proceedings in this cause and to extend the time for 
the hearing of the Motion for Judgment, and the time for 
* filing Pleas and Affidavit of Defense for a period of sixty 
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days 'or until such time as the Court of Appeals shall have 
acted upon said Petition. 

FRED B. RHODES,! 

Attorney for Defendant . 


Messrs. H. Winship Wheatley and 
H. Winship Wheatley, Jr., 

Attorneys for plaintiffs, j 

1010 Vermont Avenue N. W., 

Washington, D. C. 

Please take notice that the foregoing Motion jwill be set 
for hearing on Friday, April 10, 1931, at ten o’clock A. M., 
or as soon thereafter as counsel can be heard. I 

FRED B. RHODES, ! 

Attorney for Defendant. 


Service of copy of Motion and Notice is acknowledged 
this 6 day of April, 1931. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiff-. 


11 Statement of Points arid Authorities on Motion for 
Judgment for Want of Plea and Affidavit of De¬ 
fense. i 


Filed April 14, 1931. 


• • # # • • • 

j 

The defendant made a motion to defer action ajid to per¬ 
mit him to examine the plaintiffs orally, which mbtion was 
overruled. The court will find this motion among the 
papers. He subsequently applied to the Court of Appeals 
for a special appeal and this has been denied. Counsel for 
the plaintiffs have the original notes and are willing to file 
them at the court’s direction. 

Respectfullv submitted, 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiffs. 


Notice of Hearing. 
Filed April 16, 1931. 


i 

i 

I 


| • 


I 
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Mr. Fred B. Rhodes, 

Attorney for defendant. 

Dear Sir: 

Please take notice that the Assignment Commissioner 
has set April 22, 1931 at 10:30 o’clock A. M. for the hear¬ 
ing of the motion for judgment in this case. 

' H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiffs. 

12 Pleas. 

Filed April 17, 1931. 


Now comes the defendant, and for a plea to the plain¬ 
tiffs’ Declaration savs: 

•> 

1. That he is not indebted as alleged for that at the time 
of the execution of the notes herein sued upon the said 
notes did not have any waiver of protest for non-payment; 
that the said waiver was placed upon the said notes sub¬ 
sequent to the execution thereof without the authority, 
consent or knowledge of the defendant, and that no protest 
for non-payment was given to the defendant. 

2. For further plea to the plaintiffs’ Declaration, defend¬ 
ant says that lie is not indebted as alleged, in that subse¬ 
quent to the execution and giving of said notes secured as a 
second trust upon the property described in the Declaration, 
plaintiffs became vested with title thereby merging the legal 
and equitable titles and extinguishing the notes sued upon. 

3. For further plea defendant says that there was no 
consideration for his endorsement upon the notes upon 
which suit is brought; that the circumstances for the giv¬ 
ing of the said notes are as follows: 

The defendant was approached by one G. Bryan Pitts, 
who at that time was an officer of the F. H. Smith Company, 
the said F. H. Smith Company being the owners of 
13 all the stock of the Westmoreland Corporation, and 
the said Westmoreland Corporation being the own¬ 
ers of property known as the Brighton Hotel located on 
Lot 193, Square 2538, in the District of Columbia. At the 
solicitation of the said Pitts the said defendant entered 
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into a contract to purchase the said Brighton ijotel at and 
for the sum of Six hundred and thirty-five thousand dollars 
($635,000.00) the terms being Forty thousand dollars ($40,- 
000.00) in cash and about One hundred and thirty-five thou¬ 
sand dollars ($135,000.00) in the form of second, trust notes 
and the purchaser to assume an existing trust of Four hun¬ 
dred and fifty thousand dollars ($450,000.00). I 
The said Pitts represented to the defendant that the 
property was encumbered by but one trust, natnely a first 
trust in the total sum of Four hundred and fiftjr thousand 
dollars ($450,000) whereas it subsequently appeared that 
this statement was false; that as a matter of I fact there 
were two trusts on the said property, one in the sum of 
Four hundred thousand dollars ($400,000.00) and a second 
trust in the sum of Fifty thousand dollars ($50,000.00); that 
the defendant demanded of said G. Bryan Pitts; the return 
of the deposit of Ten thousand dollars ($10,00Q.00) which 
ha s been made in connection with the purchase of said 
Brighton Hotel; that the said G. Bryan Pitts refused to 
return the said Ten Thousand dollars ($10,000100) which 
had been deposited as aforesaid; that upon the!refusal of 
the said G. Bryan Pitts to return the deposit as; aforesaid, 
this defendant notified the said G. Bryan Pitts that he was 
proceeding with the consummation of the sale only because 
of his inability to secure the return of the Ten thousand dol¬ 
lars ($10,000.00) and that they would hold the FI H. Smith 
Company strictly responsible if any loss or daipage were 
incurred bv reason of any failure to secure the renewal on 
maturity of the said trusts aggregating Four hundred and 
fifty thousand dollars ($450,000.00); that! when the 
14 said trusts became due, the holders refused to extend 
the loan, and it became necessary to secure a new 
loan through L. E. Breuninger in the sum of Fou|r hundred 
thousand dollars ($400,000), and to give a new second trust 
in the sum of about One hundred and sixty thousand dol¬ 
lars ($160,000.00); that the holders of the original second 
trust, including the plaintiffs herein, required of defendant 
that he personally endorse said notes in the suni of about 
One hundred and sixty thousand dollars ($160,000.00), 
which he did to prevent the sale of the said property, said 
notes being made by District Housing Company, 4 corpora¬ 
tion, of which defendant was President and which had ac¬ 
quired the said Hotel Brighton from defendant. 
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That thereafter defendant was approached by one A. S. 
Gardiner, who was the duly authorized agent of the holders 
of said second trust notes, including the plaintiffs herein, 
aggregating the said sum of about One hundred and sixty 
thousand dollars ($160,000.00), and was advised by the said 
Gardiner that he had an application for the purchase of the 
said Brighton Hotel from a financially responsible person 
by the name of E. M. Steele who would pay the sum of 
about Seventy thousand dollars ($70,000) for the said prop¬ 
erty, the terms being as follows: Purchaser was to give 
notes aggregating Seventy thousand dollars ($70,000) to 
be secured as a third trust on said property and to assume 
all existing encumbrances on said property; acting upon 
the assurance of the said Gardiner, representing the second 
trust noteholders, that said party was financially respon¬ 
sible for the said obligations thus assumed, the District 
Housing Company deeded the property to the said Steele 
and turned over the collection of all rents and income from 
said property to said Steele; that on account of money due 
from the said District Housing Company to defendant, 
the said Seventy thousand dollars ($70,000) of third trust 
notes were delivered by the said District Housing Company 
to the defendant herein. Plaintiffs had knowledge 
15 of transfer of property to said Steele and agreed 
through said Gardiner to look to said Steele for all 
payments on second trust notes in place of original makers 
and defendant. 

That subsequent, to wit, three months later, the said A. 
S. Gardiner acting as the agent of the said holders of the 
second trust notes, as aforesaid, including the said plaintiffs 
herein, advised the defendant that the said Steele had de¬ 
faulted in certain payments due under second trust: that 
the said holders of second trust notes were willing, if the 
said defendant herein would deliver to the said Gardiner 
acting as aforesaid the Seventy thousand dollars ($70,- 
000 .00) worth of third trust notes held as aforesaid, that the 
said Steele would deed the property to a person to be desig¬ 
nated by the said holders of the said second trust, thus 
avoiding the necessity of foreclosure: that said agent acting 
as aforesaid acting on behalf of said holders of said second 
trust notes including plaintiffs herein did agree that if the 
Seventy thousand dollars ($70,000) worth of notes were 
delivered to the said Gardiner as aforesaid that they would 
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agree that there would be no foreclosure under jtlie second 
trust, and that the District Housing Company apd defend¬ 
ant would be released from any responsibility on said 
trust, and that the property would be operated for the bene¬ 
fit of all concerned; that the said Seventy thousand dollars 
($70,000) worth of notes would be held by the said Gardiner 
acting as aforesaid for and on behalf of the sapl Baskin, 
defendant herein, and in pursuance of said agreement the 
defendant herein delivered to the said Gardiner the said 
Seventy thousand dollars ($70,000) worth of notes and the 
said Steele did deed the said Brighton Hotel to one Mary 
E. Eichelser who was a clerk in the office of Harry Ward- 
man who was one of the holders of the second tfust notes 
herein described, said Eichelser acting as agent for the 
second trust noteholders, including the plaintiffs, and as¬ 
suming payment of the various trusts on the property on 
behalf of said second trust noteholders and; releasing 
16 said Steele from all obligations heretofore assumed 

0 . 1 

by her; that notwithstanding said agreement, and 
notwithstanding that said Eichelser was collecting all the 
rents and income from said property on behalf of holders 
of second trust notes, the said holders of second ti+ust notes 
did immediately or about fhirty days after the title; had been 
vested in the said Mary E. Eichelser begin foreclosure pro¬ 
ceedings under said second trust and did sell said property 
at public auction and said property was bought in at said 
auction sale by the holders of said second trust notes who 
bid the nominal sum of Ten thousand dollars ($10,000.00) 
over and above the first trust. 

That immediately thereafter the said original holders of 
the second trust notes did borrow and place a secpnd trust 
in the sum of about One hundred and twenty thousand dol¬ 
lars ($120,000) secured upon said property, and a basis 
of the said loan did allege and state that the said property 
was worth the sum of about Eight hundred thousand dol¬ 
lars ($800,000.00). | 

That the said Seventy thousand dollars ($70,000.00) 
worth of notes were never returned to the defendant by the 

1 

said holders of said second trust notes, nor was j any ac¬ 
counting ever made to him on account of said notes, or his 
interest in the Brighton Hotel, and that there is how due 
from the said holders of the second trust notes, ihcluding 
the plaintiffs herein, the sum of about Seventy thousand 
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dollars ($70,000.00) with interest at six per cent from the 
12th day of September, 1928. 

For further defense, deponent says that the plaintiffs 
herein at the time they became the possessors of said notes 
were closely associated with the said F. H. Smith Company, 
not only acting as appraisers for the said F. H. Smith Com¬ 
pany but also acting as representatives of the said F. H. 
Smith Company in certain subsidiary companies of the said 
F. H. Smith Company; and that prior to their becoming 
possessors of said notes, they were fully acquainted with 
all the facts in connection with the execution of said 

17 notes and the failure of consideration in connection 
therewith. 

I FRED B. RHODES, 

Attorney for Defendant. 

18 Affidavit of Defense. 

• •••••# 


District of Columbia, ss : 

Maurice Baskin, first being duly sworn, on oath deposes 
and savs that he is the defendant in the above-entitled 
cause; that he has a just and meritorious defense to the 
whole of plaintiffs’ claim, which defense he expects to as¬ 
sert at the trial thereof, the said defense being as follows: 

Defendant admits the execution of the notes bv the Dis- 

* 

trict Housing Company, signed by him as President and 
attested by Joseph Low, Secretary, but says there was no 
consideration for the endorsement of said notes. The cir¬ 
cumstances in connection with the giving of the said notes 
being as follows: 

The defendant was approached by one G. Bryan Pitts, 
who at that time was an officer of the F. H. Smith Com¬ 
pany, the said F. H. Smith Company being the owners of 
all the stock of the Westmoreland Corporation, and the 
said Westmoreland Corporation being the owners of prop¬ 
erty known as the Brighton Hotel located on Lot 193, 
Square 253S, in the District of Columbia. At the solici¬ 
tation of the said Pitts the said defendant entered into a 
contract to purchase the said Brighton Hotel at and for 
the sum of Six hundred and thirtv-five thousand dollars 
($635,000.00), the terms being Forty thousand dollars 
($40,000.00) in cash and about One hundred and thirty-five 
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thousand dollars ($135,000.00) in the form of sec- 

19 ond trust notes and the purchaser to assume an ex¬ 

isting — of Four hundred and fifty thousand dol¬ 
lars ($450,000.00). j 

The said Pitts represented to the defendant that the 
property was encumbered by but one trust, namely a first 
trust in the total sum of Four hundred and fifty! thousand 
dollars ($450,000.00), whereas it subsequently j appeared 
that this statement was false; that as a matter of fact 
there were two trusts on the said property, one ijti the sum 
of Four hundred thousand dollars ($400,000.00) and a 
second trust in the sum of Fifty thousand dollars ($50,- 
000 ); that the defendant demanded of said G. Bryan 
Pitts the return of the deposit of Ten thousaUd dollars 
($10,000.00) which has been made in connection with the 
purchase of said Brighton Hotel; that the said G. Bryan 
Pitts refused to retu-n the said Ten thousand dollars 
($10,000.00) which had been deposited as aforesaid; that 
upon the refusal of the said G. Bryan Pitts to return 
the deposit as aforesaid, this defendant notified! the said 
G. Bryan Pitts that he was proceeding with the consum¬ 
mation of the sale only because of his inability to secure 
the return of the Ten thousand dollars ($10,000.00) and 
that they would hold the F. H. Smith Company strictly re¬ 
sponsible if any loss or damage were incurred by reason 
of any failure to secure the renewal on maturity of the 
said trusts aggregating Four hundred and fifty thousand 
dollars ($450,000.00); that when the said trusts became 
due, the holders refused to extend the loan, and it became 
necessary to secure a new loan through L. E. B,reninger 
in the sum of Four hundred thousand dollars ($400,000.00), 
and to give a new second trust in the sum of about One 
hundred and sixty thousand dollars ($160,000.00); that 
the holders of the original second trust, including the 
plaintiffs herein, required of defendant that he personally 
endorse said notes in the sum of about One hundred and 
sixty thousand dollars ($160,000.00), which he did to pre¬ 
vent the sale of the said property, said notes being 

20 made by District Housing Company, a corporation, 
of which defendant was President and which had 

acquired the said Hotel Brighton from defendant. 

That thereafter defendant w r as approached by ohe A. S. 
Gardiner, who was the duly authorized agent of the hold- 
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ers of said second trust notes, including the plaintiffs 
herein, aggregating the said sum of about One hundred 
and sixty thousand dollars ($160,000.00), and was advised 
by the said Gardiner that he had an application for the 
purchase of the said Brighton Hotel from a financially 
responsible person by the name of E. M. Steele who would 
pay the sum of about Seventy thousand dollars ($70,000.00) 
for the said property, the terms being as follows: Pur¬ 
chaser was to give notes aggregating Seventy thousand 
dollars ($70,000) to be secured as a third trust on said 
property and to assume all existing encumbrances on said 
property; acting upon the assurance of the said Gardiner, 
representing the second trust noteholders, that said party 
was financially responsible for the said obligations thus 
assumed, the District Housing Company deeded the prop- 
ertv to the said Steele and turned over the collection of 
all rents and income from said property to said Steele; 
that on account of monev due from the said District Hous- 
ing Company to defendant, the said Seventy thousand dol¬ 
lars ($70,000.00) of third trust notes were delivered by the 
said District Housing Company to the defendant herein. 
Plaintiffs had knowledge of transfer of property to said 
Steele and agreed through said Gardiner to look to said 
Steele for all payments on second trust notes in place of 
original makers and defendant. 

That subsequent, to wit, three months later, the said 
A. S. Gardiner acting as the agent of the said holders of 
the second tru^t notes, as aforesaid, including the said 
plaintiffs herein, advised the defendant that the said Steele 
had defaulted in certain payments due under second trust; 
that the said holders of second trust notes were willing, 
if the said defendant herein would deliver to the said 
Gardiner acting as aforesaid the Seventy thousand 
21 dollars ($70,000.00) worth of third trust notes held 
as aforesaid, that the said Steele would deed the 
property to a person to be designated by the said holders 
of the said second trust, thus avoiding the necessity of 
foreclosure; that said agent acting as aforesaid acting on 
behalf of said holders of said second trust notes including 
plaintiffs herein did agree that if the Seventy thousand 
dollars ($70,000.00) worth of notes were delivered to the 
said Gardiner as aforesaid that thev would agree that 
there would be no foreclosure under the second trust, and 
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that the District Housing Company and defendant would 
be released from any responsibility on said trijist, and that 
the property would be operated for the benefit of all con¬ 
cerned; that the said Seventy thousand dollars!($70,000.00) 
worth of notes would be held by the said Gardiner acting 
as aforesaid for and on behalf of the said Baskin, defend¬ 
ant herein, and in pursuance of said agreement the defend¬ 
ant herein delivered to the said Gardiner the sjaid Seventy 
thousand dollars ($70,000.00) worth of notes gnd the said 
Steele did deed the said Brighton Hotel to one Mary E. 
Eichelser who was a clerk in the office of Harry Wardman 
who was one of the holders of the second trust notes herein 
described, said Eichelser acting as agent for' the second 
trust note holders, including the plaintiffs, and assuming 
payment of the various trusts on the property on behalf 
of said second trust note holders and releasing; said Steele 
from all obligations heretofore assumed by hot; that not¬ 
withstanding said agreement, and notwithstanding that 
said Eichelser was collecting all the rents and income from 
said property on behalf of holders of second trust notes, 
the said holders of second trust notes did immediately or 
about thirty days after the title had been vested in the 
said Mary E. Eichelser begin foreclosure proceedings 
under said second trust and did sell said property at pub¬ 
lic auction and said property was bought in at snid auction 
sale bv the holders of said second trust notes Who bid the 
nominal sum of Ten thousand dollars ($10,00p.00) over 
and above the first trust. ! 

22 That immediately thereafter the said original 
holders of the second trust notes did borrow and 
place a second trust in the sum of about One hundred and 
twenty thousand dollars ($120,000) secured tipon said 
property, and — a basis of the said loan did allege and state 
that the said property was worth the sum of about Eight 
hundred thousand dollars ($800,000.00). 

That the said Seventy thousand dollars ($70,000.00) 
worth of notes were never returned to the defendant by 
the said holders of said second trust notes, noit was any 
accounting ever made to him on account of said' notes, or 
his interest in the Brighton Hotel, and that there is now 
due from the said holders of the second trust notes, in¬ 
cluding the plaintiff- herein, the sum of about Seventy thou- 

i 

2—5495a I 

i 

i 

i 

i 
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sand dollars ($70,000.00) with interest at six per cent 
from the 12th day of September, 1928. 

In further defense, deponent says that at the time he 
endorsed the said notes, aggregating the said sum of about 
One hundred and sixty thousand dollars ($160,000.00) 
which included the notes herein sued upon, there was no 
waiver of protest for non-payment, and defendant says 
that no protest or notice was ever made to the defendant 
for the non-payment of said notes. 

In further defense, deponent says that the said purchase 
of the property as aforesaid by the said Mary E. Eichelser 
was as a matter of fact purchased by the holders of the 
said second trust notes, and that the said holders of second 
trust notes having acquired title to said property there 
was a merger of the legal and equitable title and that the 
said merger operated to extinguish the said second trust 
notes executed as aforesaid. 

For further defense, deponent says that the plaintiffs 
herein at the time they became the possessors of said notes 
were closelv associated with the said F. H. Smith Com- 
pany, not only acting as appraisers for the said F. H. 
Smith Company but also acting as representatives of 
the said F. H. Smith Company in certain subsidiary 
23 companies of the said F. H. Smith Company; and 
that prior to their becoming possessors of said 
notes, they were i fully acquainted with all the facts in 
connection with the execution of said notes and the fail¬ 
ure of consideration in connection therewith. 

i MAURICE BASKIN. 

District of Columbia, ss: 

Maurice Baskin, being first duly sworn, on oath de¬ 
poses and says that he is the defendant in the above- 
emtitled cause; that he has read the foregoing Affidavit, 
and that the facts therein stated on his own knowledge 
are true and that those stated on information and belief 
he verilv believes to be true. 

MAURICE BASKIN. 


Subscribed and sworn to before me this 17th dav of 
April, 1931. 

i COOPER B. RHODES, 

[notarial seal.] Notary Public, D. C. 
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24 Reply to Plaintiffs 9 Motion for Judgment. 

Filed April 22, 1931. I 

| 

# * * # * # * 

This motion was originally set for hearing fpr April 10, 
1931. In the meantime, a motion to extend the time for 
filing of pleas and affidavit of defense was filed on behalf 
of the defendant, and this motion was heard on April 10, 
1931, by Mr. Justice Siddons and the motion was granted. 
The Court of Appeals denied the motion for aj special ap¬ 
peal and thereupon the defendant filed his affidavit of 
defense and pleas which are now on file. Itj is respect¬ 
fully submitted therefore that the present motion should 
be dismissed as there is no motion pending for judgment 
on the affidavit of defense filed within the timel allowed by 
the Court. I 

FRED B. RHODES, 
Attorney for Defendant. 

25 Memorandum of Court. 

i 

Filed April 27, 1931. | 

j 

• # * « • * * 

i 

i 

A motion by the defendant, Baskin, to defer action under 
the 73rd Rule was filed on March 14, 1931, and; was over¬ 
ruled on March 30th. An additional motion td stay pro¬ 
ceedings was filed on April 7 but before that time a motion 
for judgment had been filed by the plaintiff on April 7. In 
my opinion the motion to stay proceedings did itot enlarge 
the time of the defendant for filing his pleas and affidavit 
of defense, and his subsequent filing of them did not cure 
the lapse. He is clearly in default. 

His case is not helped by the character of j his pleas, 
the only one of which in which there might be gny merit, 
being involved, full of irrelevant matters, and of state¬ 
ments apparently put in for the purpose of; arousing 
prejudice against the plaintiffs. I 

The motion for judgment will be sustained. j 

BAILEY, j. 
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Supreme Court of the District of Columbia. 

Monday, April 27, 1931. 

Sessions resumed pursuant to adjournments, Hon. 
Wendell P. Stafford, Jennings Bailey, James M. Proctor, 
Joseph W. Cox, Justices, presiding. 


Upon consideration of the motion filed herein for judg¬ 
ment under the 73rd rule, it is ordered that said motion 
be and the same is hereby granted. 

Wherefore it is considered that plaintiffs recover 
2G of defendant herein the sum of Thirty Thousand 
Dollars ($30,000.00) with interest thereon from the 
8th day of March, 1928, together with costs of suit to be 
taxed bv the clerk and have execution thereof. 

BAILEY, 

Justice. 

Supplemental Memorandum in Answer to Plaintiffs’ 

Motion for Judgment. 

Filed April 28, 1931. 

«*#•••# 

It will be observed that the motion is not based upon 
any failure to file any affidavit of defense, but simply on 
the theorv that the affidavit filed was insufficient. Under 
no theory could there be any claim of any default on the 
part of the defendant. 

On March 14, 1931, within the twenty days after serv¬ 
ice of the suit, defendant filed a motion to extend the time 
within which his affidavit of defense might be filed pend¬ 
ing the examinations of the plaintiffs. This motion was 
accompanied by an affidavit showing the defense of the 
defendant. 

On March 30, 1931, the motion to defer action was over¬ 
ruled. Within the five days allowed the defendant to 
either plea or demur, namely on April 3, 1931, the plain¬ 
tiffs filed a motion for judgment which, it is respectfully 
submitted, was premature. 
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On April 7, 1931, the defendant filed a motion to stay 
proceedings pending a special appeal of the Court of Ap¬ 
peals. This motion was heard at the same timb the motion 
for judgment was heard. The presiding justice said it 
would be improper to press a motion for judgment while 
a special appeal was pending in the Court of Appeals. 

According to the record, both motions were stricken 
27 from the file. j 

It will be observed that the plaintiffs j have never 
filed any additional motion for judgment, and ‘there is no 
motion pending before the Court for which judgment could 
be granted. What the plaintiffs did was to file a state¬ 
ment of points and authorities upon a motion| which had 
already been considered by the Court. Upon |thc refusal 
of the Court of Appeals to grant the appeal! and while 
the motion to stay proceedings was still before Mr. Justice 
Siddons the defendant filed his pleas and affidavit. 

It will be observed from the foregoing, that jat no time 
was the defendant in default. With regard to the con- 
tent ion of counsel for the plaintiffs that the proper form 
of affidavit was not used, counsel for defendant calls the 
Court’s attention that in the argument in this c^se counsel 
expressed its willingness to forthwith file a nejw affidavit 
of defense to meet any criticism of the form of affidavit 
which had been used. | 

The first plea of the defendant which is supported by 
the affidavit sets up the fact that subsequent to jthe execu¬ 
tion of the notes sued upon a waiver for protect for non¬ 
payment was placed upon the note without the consent 
or knowledge of the defendant. It is respectfully sub¬ 
mitted that any such material alteration of a note would 
make the same become void. With regard to the conten¬ 
tion that no allegation is made in the plea that the rub¬ 
ber stamp guaranteeing the payment of the jnote was 
placed thereon after the execution thereof, the Court has 
inspected these notes and is aware of the fact that the 
same stamp which waived protest guaranteed the note and 
before any judgment by default is permitted, the defend¬ 
ant ought to have an opportunity to amplify hib affidavit 
and plea to allege that the guarantee upon which suit is 
brought was also contained in the rubber stamp placed 
upon the note after its execution. 

i 

i 

I 

i 

l 

i 

l 

I 

! 

i 

i 
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Answering the contention of counsel for the plain- 

28 tiffs that the affidavit of defense and third plea con¬ 
tains material not pertinent to the issue, attention 

is called to the fact that the rules require that all the facts 
that go to make up the defendant’s defense must be al¬ 
leged. If they contain matters not pertinent to such a 
motion to strike that part of the affidavit or plea would 
lie, but it is not ground for asking for a default judgment. 

The affidavit and pleas allege in the most specific terms 
that the plaintiffs suing the defendant in this case for 
$30,000.00 now hold notes of the defendant in the sum of 
$70,000.00, for which plaintiffs have made no accounting 
to the defendant. If, as a matter of fact as is claimed in 
the affidavit of defense and plea, the plaintiffs have 
secured from the defendant $70,000.00 worth of notes and 
have failed to account for same, the defendant has a right 
to set that fact up as a defense. 

Counsel for defendant therefore asks that the defendant 
be permitted to amend his pleas and affidavit of defense 
to meet the criticisms suggested bv the Court. 
Respectfullv submitted, 

• FRED B. RHODES, 

Attorney for Defendant. 

Memorandum. 

April 28, 1931.—File 30 notes. 

29 Motion to Vacate Judgment. 

Filed May 1, 1931. 

• •*•••# 

Comes now, Maurice Baskin, defendant in the above- 
entitled cause, by his attorneys, and moves the Court to 
vacate and set aside the judgment entered herein on the 
27th day of April, 1927, and to permit him to file substi¬ 
tute pleas and a substitute affidavit of defense. 

FRED B. RHODES, 

SIMON, KOEXIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOEXIGSBERGER, 

Attorneys for Defendant. 
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The grounds of the aforegoing motion are the following: 

1. That the attorney for the defendant believed that 
the filing by the defendant, on March 14, 1931, of his 
motion for an extension of time within which to file his 
Pleas and Affidavit of Defense, operated to j suspend the 
running of the time within which the defendant was re¬ 
quired to file his pleas and affidavit. 

2. That the attorney for the defendant believed that 

the filing by the defendant, on April 7, 19$1, after the 
overruling of said first-mentioned motion, of a further 
motion to stay proceedings pending the disposition of the 
defendant’s application to the Court of Appeals for a 
special appeal, operated further to suspend the time within 
which the defendant was required to plead and file his 
affidavit of defense, until said last-mentioned, motion had 
been disposed of, and said last mentioned motion never 
has been disposed of. j 

3. That even if the attorney for the defendant was under 
a misapprehension in regard to the effect of said motions, 
he nevertheless believed that such was their 1 effect, and 
the defendant accordingly asks that as a matter of grace 
he be permitted at this time to file amendecjl pleas and 

substituted affidavit of defense. 

30 4. The defendant verily believes that he has a just 

and meritorious defense to the whole of the claim 
of the plaintiffs herein, as will more fully appear by refer¬ 
ence to the amended pleas and substituted affidavit of de¬ 
fense attached hereto and hereby tendered. j 

FRED B. RHODES, 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, ! 

LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant. 

Filed on behalf of Maurice Baskin, 1424 K Stjreet N. W., 
Washington, D. C. I 

i 

i 

j 

Copy of the foregoing motion and affidavit gnd memo¬ 
randum in support thereof and of proposed amended pleas 
and substituted affidavit of defense, left at office |of H. Win- 

i 

ship Wheatley, Esq., attorney for plaintiff-, this 1st day of 
May, 1931, 3.05 p. m. 

LAWRENCE KOENIGSBERGER, 

Attorney for Defendant. 
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Affidavit of Fred B. Rhodes. 

• ###*** 


District of Columbia, ss : 

Fred B. Rhodes being on oath first duly sworn according 
to law, deposes and says that he is attorney for Maurice 
Baskin, defendant in the above-entitled cause; that he 
verily believed that the filing of the several motions re¬ 
ferred to in the aforegoing motion, operated to suspend 
the time within which the defendant was required to file 
his pleas and affidavit of defense herein; that he verily be¬ 
lieves that the said defendant has a just and meritorious 
defense to the whole of the plaintiffs’ claim herein, as set 
forth in the attached amended pleas and substitute 
31 affidavit of defense: that the filing of the foregoing 
motion is not for the purpose of delay, but because 
the defendant and affiant verilv believe that the said de- 
fendant has a just and meritorious defense to the whole of 
the plaintiffs’ claim herein. 

! FRED B. RHODES. 


Subscribed and sworn to before me this 1st dav of Mav, 
1931. 

E. REESE THOMSON, [seal.] 
Notary Public in and for 

the District of Columbia. 


Memorandum in Support of Motion to Vacate Judgment. 

• •#*••• 

The motion is addressed to the discretion of the Court. 
The action of the Court is authorized bv Law Rule 55. 
FRED B. RHODES, 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant. 

H. Winship Wheatley, 

H. Winship Wheatley, Jr., 

Attorneys for plaintiff-: 

Please take notice that the points to be submitted in sup¬ 
port of this motion, and the authorities intended to be used, 
are attached hereto. The rules of the above-named Court 
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require that if you oppose the granting of the foregoing 
motion you shall within five days from the date of service 
of a copy of this motion upon you, or such further time as 
the said Court may grant, or as the parties to this suit may 
agree upon, file in reply with the Clerk of said Court, a 
statement of the points and authorities, upon! which you 
rely, and serve a copy thereof upon counsel for the de¬ 
fendant. I 

FRED B. RHODES, j 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, I 

LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant. 

32 Amended Pleas . 

• * * * • • i* 

i 

I 

j 

1. Comes now Maurice Baskin, defendant in the above- 
entitled cause, by his attorneys, and, for amended first plea 
to the declaration in said cause filed, and to each count 
thereof, says that he signed the promissory notes jhere sued 
on only as an endorser, by signing his name on; the back 
thereof, and the defendant did not in any manned agree to 
guarantee, and did not guarantee, the payment of said 
notes, or any of them, and did not waive presentment for 
payment, demand, notice or protest; at the time defendant 
endorsed said notes nothing appeared over the; place at 
which he signed, and, at the time the defendant jendorsed 
said notes there was nothing printed, stamped, written on 
or otherwise affixed to said notes, or any of iliejm, or on 
any other paper whatsoever, to indicate that the; liability 
of the defendant in respect of said notes was othej* than as 
endorser; and after the said defendant had endorsed said 
notes and had delivered the same, there were placed on 
each of said notes, over the signature of the defendant, and 
without his knowledge, consent or authority the following 
words: I 

“For value received, I hereby guarantee the payment of 
the principal and interest of the within note when and as 
the same shall become due and payable, hereby expressly 
waiving all right to demand, notice or protest, and notice 
of the acceptance of this guarantee.” j 
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33 At the time the defendant endorsed said notes said 
words were not, nor were any part or portion thereof, 
on said notes, or any of them; the defendant never author¬ 
ized or ratified the addition of said words or of words of 
like import; at the time of the maturity of said notes, both 
the plaintiffs and the defendant were residents of the Dis¬ 
trict of Columbia, and notice of non-payment of said notes 
was not given on the day of the maturity thereof, nor on the 
following day, nor was any such notice deposited in the 
Post Office in time to reach the defendant in the usual course 


on the dav following the maturity thereof. 

2. And, for amended second plea to said Declaration, and 
to each count thereof, the said defendant says that this 
action is brought to enforce an alleged liability of the 
defendant as guarantor of the j^romissory notes here sued 
on; and the said defendant says that a guarantee of a 
negotiable instrument is not in itself negotiable, and does 
not pass to any person other than the original payee of said 
note, except by a written assignment thereof, duly executed 


in accordance with the provisions of Section 433 of the 


Code of Laws for the District of Columbia; and the said 


defendant savs that said guarantee was never assigned in 

^ o c j 


writing to the plaintiffs, as required by said Section of said 


Code. 


3. And for amended third plea to said Declaration, and 
to each count thereof, the said defendant says that the 
plaintiffs do not, by their Declaration herein filed, nor by 
any of the counts thereof, show that they are entitled to 
maintain this action, because said Declaration, and each 
count thereof, fails to show that the plaintiffs herein, or 
either of them, were, at the time of the commencement of 
this action, either the holders or owners of said notes, or 
anv of them. 

4. And for amended fourth plea to said Declaration, and 
to each count thereof, the said defendant says that the notes 
here sued on are a part of a series of promissory notes 
aggregating the sum of $153,000, which said notes were, 
during the period from the date of execution of said notes 

until November 27, 192S, secured by a second deed 


of trust on certain real estate in the Dislriet of Co¬ 


lumbia known as Lot 193 in Square 2538, which said 
second deed of trust was subordinate to a certain first deed 
of trust on said real estate, securing an indebtedness of 
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$400,000; said real estate was owned by District Housing 
Company, the maker of the notes here sued on, during the 
period from May 1, 1927 to April 4, 1928; on April 4, 192S, 
said District Housing Company sold and conveyed said real 
estate to one Eva M. Steele, subject to said two deeds of 
trust which the said Steele assumed and agreed to pay, 
and, in further consideration of said sale and conveyance, 
the said Steele executed and delivered to said District 
Housing Company a series of promissory notes,; aggregat¬ 
ing the sum of $96,000, secured by third deed of trust on 
said real estate, subject to the first and seconcl deeds of 
trust hereinabove referred to; and thereafter to wit, be¬ 
tween April 4, 1928 and September 13, 1928, tlie District 
Housing Company transferred to the defendant jcertain of 
said third trust notes aggregating the principal sum of 
$70,000; thereafter, to wit, between April 4, 1928 and Sep¬ 
tember 13, 1928, the said Steele defaulted in respect of the 
interest falling due on said second trust obligation; at the 
time of said default, the plaintiffs were the holders and 
owners of the notes here sued on, and the defendant was the 
owner of said $70,000 of third trust notes; and, on or 
shortly prior to September 13, 1928, and while the 1 ; plaintiffs 
were the holders and owners of the notes here sucjd on, and 
the defendant was the owner of said $70,000 of t|iird trust 
notes, an agreement was entered into by and between the 
plaintiffs and the holders of the remainder of said second 
trust notes, of the one part, and the defendant of ithe other 
part, by which it was agreed that the defendant should sur¬ 
render and deliver unto the plaintiffs and the holders of 
the remainder of said second trust notes, the $70,000 of 
third trust notes hereinabove referred to, and, in consider¬ 
ation thereof, the plaintiffs and the holders of the other of 
said second trust notes would release and relieve the de¬ 
fendant from all liability in respect of said secbnd trust 
notes, and would not cause a foreclosure under sa^d second 
trust to take place, and would cause the said Steele 
35 to convey said real estate to a person or persons for 
and on behalf of the holders of said second trust 
notes, including the plaintiffs; pursuant to said agreement, 
the said defendant, on or about September 13, 1928 did de¬ 
liver said $70,000 of third trust notes to the agept of the 
plaintiffs and of the holders of the other of said secpnd trust 
notes, duly authorized to receive the same, and, ;by deed 
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bearing date the 13th day of September, 1928 and recorded 
on the same day, the said Steele conveyed said real estate 
to one Mary C. Eichelser, who was then and there acting 
as a straw or nominal party, or agent, for and on behalf 
of the holders of said second trust notes, including the 
plaintiffs herein, and by said deed of conveyance the said 
Eichelser took said real estate subject to the three deeds 
of trust hereinbefore mentioned, and assumed the same; at 
the time of the conveyance of said real estate to the said 
Eichelser, said real estate was of the value of approximately 
$850,000, being a sum greatly in excess of the aggregate of 
the indebtedness secured by said three deeds of trust, and 
the said Eichelser did not, nor did the plaintiffs, nor the 
holders of the other second trust notes, nor any other per* 
son, pay any consideration for said conveyance, other than 
the assumption of said encumbrances as hereinbefore set 
forth. And the said defendant says that by reason of said 
conveyance and assumption, and the delivery and surrender 
of said third trust notes as aforesaid, the second deed of 
trust securing the promissory notes of which those sued 
on herein are a part, became merged and extinguished, and 
the indebtedness secured by said second deed of trust, in¬ 
cluding the notes here sued on, became and was released, 
merged, extinguished, and paid in full. 

FRED B. RHODES, 

SIMON, KOENIGSBERGER, YOUNG k 
BREZ, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant. 

Filed on behalf of Maurice Baskin, 1424 K Street North¬ 
west, Washington, D. C. 

36 Substitute Affidavit of Defense. 

District of Columbia, ss : 

Maurice Baskin, being on oath first duly sworn accord¬ 
ing to law deposes and says that he is the defendant in the 
above-entitled cause, and that he has a just and meritorious 
defense to the whole of the plaintiffs’ claim herein, which 
said defense is as follows: 

According to the best of affiant’s information, recollec¬ 
tion and belief it is a fact, and the defendant expects to 
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prove at the trial of this cause that he signed t^ie promis¬ 
sory notes here sued on only as an endorser, by signing 
his name on the back thereof, and the defendant jdid not in 
any manner agree to guarantee, and did not guarantee the 
payment of said notes, or any of them, and did inot waive 
presentment for payment, demand, notice or protest; at 
the time defendant endorsed said notes nothing appeared 
over the place at which lie signed, and, at the time defend¬ 
ant endorsed said notes there was nothing! printed, 
stamped, written on or otherwise affixed to said notes, or 
any of them, or on any other paper whatsoever to indicate 
that the liability of the defendant in respect of said notes 
was other than as endorser; and after the said defendant 
had endorsed said notes and had delivered the sa,me, there 
were placed on each of said notes over the signature of the 
defendant, and without his knowledge, consent or authority 
the following words: 

! 

‘ ‘ For value received, I hereby guarantee the j payment 
of the principal and interest of the within note when 
37 and as the same shall become due and payable, here¬ 
by expressly waiving all right to demand, jnotice or 
protest, and notice of the acceptance of this guarantee.” 


At the time the defendant endorsed said notes said words 
were not, nor were any part or portion thereof ! on said 
notes, or any of them; the defendant never authorized or 
ratified the addition of said words or of like words of like 
import; none of said notes were protested for non-pay¬ 
ment; at the time of the maturity of said notes both the 
plaintiffs and the defendant were residents of the District 
of Columbia, and notice of non-payment of said notes was 
not given on the day of the maturity thereof, nor on the 
following day, nor was any such notice deposited in the 
Post Office in time to reach the defendant in the usual 
course on the day following the maturity thereof, j 
And for further defense to said action the said defendant 
says that the paper purporting to be a guarantee, of said 
notes by the defendant was never assigned in writing to 
the plaintiffs herein. j 

And for further defense to said action the said defendant 
says that the notes here sued on are a part of a series of 
promissory notes aggregating the sum of $153,000; which 
said notes were, during the period from the date of execu- 
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tion of said notes until November 27, 1928, secured by a 
second deed of trust on certain real estate in the District of 
Columbia known as lot 193 in square 2538, which said 
second deed of trust was subordinate to a certain first deed 
of trust on said real estate securing an indebtedness of 
$400,000; said real estate was owned by District Housing 
Company, the maker of the notes here sued on, during the 
period from May 1, 1927 to April 4, 1928; on April 4, 1928 
said District Housing Company sold and conveyed said 
real estate to one Eva M. Steele, subject to said two deeds 
of trust, which the said Steele assumed and agreed to pay, 
and, in further consideration of said sale and conveyance, 
the said Steele executed and delivered to said Dis- 
38 trict Housing Company a series of promissory notes, 
aggregating the sum of $96,000, secured by third 
deed of trust on said real estate, subject to the first and 
second deeds of trust hereinabove referred to; and there¬ 
after to wit, between April 4, 1928 and September 13, 1928, 
the District Housing Company transferred to the defend¬ 
ant certain of said third trust notes aggregating the prin¬ 
cipal sum of $70,000; thereafter, to wit, between April 4, 
192S and September 13, 1928, the said Steele defaulted in 
respect of interest falling due on said second trust obliga¬ 
tion ; at the time of said default the plaintiffs were the hold¬ 
ers and owners of the notes here sued on, and the defendant 
was the owner of said $70,000 of third trust notes; and, on 
or shortly prior to September 13, 1928, and while the plain¬ 
tiffs were the holders and owners of the notes here sued on, 
and the defendant was the owner of said $70,000 of third 
trust notes, an agreement was entered into by and between 
the plaintiffs and the holders of the remainder of said 
second trust notes, on the one part, and the defendant of 
the other part, by which it was agreed that the defendant 
should surrender and deliver unto the plaintiffs and the 
holders of the remainder of said second trust notes, the 
$70,000 of third trust notes hereinabove referred to, and, in 
consideration thereof, the plaintiffs and the holders of the 
other of said second trust notes would release and relieve 
the defendant from all liability in respect of said second 
trust notes, and would not cause a foreclosure under said 
second trust to take place; and would cause the said Steele 
to convey said real estate to a person or persons for and 
on behalf of the holders of said second trust notes, includ- 
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ing the plaintiffs; pursuant to said agreement, the said 
defendant, on or about September 13, 1928 did deliver said 
$70,000 of third trust notes to the agent of thq plaintiffs 
and of the holders of the other of said second trust notes, 
duly authorized to receive the same, and, by deed bearing 
date the 13th day of September, 1928 and recorded on the 
same day, the said Steele conveyed said real estate to one 
Mary C. Eichelser who was then and there acting ^s a straw 
or nominal party, or agent for and on behalf of tjie holders 
of said second trust notes, including the plaintiffs herein, 
and by said deed of conveyance the said Eichelser took said 
real estate subject to the three deeds of trust hereinbefore 
mentioned, and assumed the same; at the time of the con¬ 
veyance of said real estate to the said Eichelser, said 

39 real estate was of the value of approximately $850,- 
000, being a sum greatly in excess of the aggregate 

of the indebtedness secured bv said three deeds! of trust, 
and the said Eichelser did not, nor did the plaiiitiffs, nor 
the holders of the oilier second trust notes, nor any oilier 
person, pay any consideration for said conveyance, other 
than the assumption of said encumbrances as hereinbefore 
sel forth. And the said defendant savs that bv reason of 
said conveyance and assumption, and the delivery!and sur¬ 
render of said third trust notes as aforesaid, the second 
deed of trust securing the promissory notes of which those 
sued on herein are a part, became merged and extinguished 
and the indebtedness secured by said second deed lot* trust, 
including the notes here sued on, became and was released, 
merged, extinguished, and paid in full. i 

MAURICE BASKIN. 

Subscribed and sworn to before me this 1st day of May, 
1931. 

[seal.] S. A. GENTRY, ; 

Notary Public in and fbr 
the District of Columbia. 

40 Memorandum of Points and Authorities in Opposi¬ 

tion to Motion to Vacate Judgment. 

Filed May 6, 1931. 

i 

#*#*##• 

Plaintiffs respectfully invite the attention of the court 
to the situation in the record. i 
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The original motion to stay the proceedings was over¬ 
ruled on March 30th 1931. No action was taken by the 
defendant, with respect thereto, until April 3d, when a 
motion for judgment was made. On April 7, the defendant 
filed a petition in the Court of Appeals of the District of 
Columbia for a special appeal and a motion in this court 
for extension of time to plead. Subsequently he filed an 
affidavit of defense. The court entered a judgment there¬ 
after. Defendant now adds additional counsel and comes 
back with a motion to vacate and attaches an affidavit to his 
motion by Mr. Rhodes that he believes that the several 
motions operated to suspend the time in which the defend¬ 
ant was required to file his pleas. It is difficult to under¬ 
stand how a gentleman of the Bar, with the years of experi¬ 
ence of Mr. Rhodes, could ignore rules of the court from 
March 30th when his motion was overruled, until April 7, 
when he tried to avoid the motion for judgment that had 
been filed in the interval. The court’s attention in this mat¬ 
ter is respectfully referred to Banville vs. Sullivan, 11 
App. D. C. 23. 

The motion is addressed to the discretion of the court. 
The court will notice the adroit manner in which the de¬ 
fendant seeks to avoid the effect of a direct averment of 
fact. He begins his affidavit by saying, 4 4 According to the 
best of affiant’s information, recollection and belief, it is a 
fact.” If the guaranty was not on the back of these notes 
when he signed them, he knows it and his averment of 
“according to his best information, recollection and be¬ 
lief” is neither a substitute for an averment of fact 
41 nor a compliance with the duty which he owes to this 
court to state the facts under his oath. When taken 
in connection with the affidavits hereto attached, that the 
stamp was put on there by the Columbia and Real Estate 
Title Companies, that the notes as thus stamped went to 
the Finance Company where the} 7 were held as collateral 
to the plaintiffs’ notes and the facts that were called to the 
attention of both of defendant’s counsel before they made 
the second affidavit of defense, it is respectfully submitted, 
that the defendant’s affidavit is pure legal casuistry and 
an evasion of the truth that ought not to be countenanced 
in a legal tribunal. 

A similar hair splitting is shown with respect to the 
averments about the extinguishment of the notes. If he 
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had any agreement with these plaintiffs about the extin¬ 
guishment of these notes, it is easy enough for laim to state 
the circumstances under which he had any such agree¬ 
ment and the natural thing for him to have done would 
have been to have gotten the notes back. If the grantee 
of the deed, Miss or Mrs. Eichelser was the ag4nt of these 
plaintiffs, it is easy enough to show facts that she was the 
agent of these plaintiffs, but an averment in general terms 
that the notes were delivered “to the agent oij the plain¬ 
tiffs * * * duly authorized to receive the same” (page 
3, lines 25 and 26) when taken in reference to the first part 
of his affidavit made upon information, recollection and 
belief, is, it is respectfully submitted, only another attempt 
at the evasion of truth that is shown throughout the alleged 
affidavit of defense. It is respectfully submitted that this 
affidavit does not show such facts as indicate such good 
faith on the part of this defendant as ought t;o open up 
the judgment for this amount to relieve the lien of the judg¬ 
ment upon the defendant’s property and allow this case to 
go on the trial calendar. It is respectfully submitted, that 
statements here are no more than additional coun- 
42 sel’s statement of the facts upon which the court has 
already ruled. In addition, it is respectfully sub¬ 
mitted, and urged that the affidavit here is an adroit attempt 
to vacate, first, this judgment, and secondly, the conse¬ 
quences of making an affidavit which he knows jis untrue. 
He must know, from the very nature of things, whether 
the affidavit is true or false, and he couches his affidavit in 
such terms as to ask the court to void this judgment, relieve 
him of the lien on his property, which the judgment creates, 
and not stand liable for the consequences of making affida¬ 
vits that are untrue. It is respectfully submitted that 
rather than indulge him, he ought to be punished for con¬ 
tempt for thus trifling with the court. 

The points of law that he raises are equally, it is respect¬ 
fully submitted, trifling with the court. He contends that 
a guaranty upon the back of a promissory note! does not 
pass with the note. It is respectfully submitted that it 
hardly needs any authorities to support this, because it 
must, and does as a matter of law, pass with the note. The 
custom of merchants, which has been used for years, would 
be almost a sufficient answer to this. This is not a! separate 
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guaranty. It is a guaranty on the back of the note itself, 
and its terms plainly indicate the intention to have it pass 
with the note itself. 

Murphy vs. Stubblefield, 135 Md. 158. 

Commercial Bank vs. Cheshire Provident Institute, 
59 Kan. 361. 

Cole vs. Merchants Bank, 60 Ind. 350. 

Louisville Trust Co. vs. Louisville B. Co., 75 Fed. 

433-458, Opinion by Judge Taft. 

Daniel on Negotiable Instruments, Vol. 2, page 1996, 
Sec. 1777. 

Crissy vs. Interstate Loan & Trust Co., 59 Kan. 561. 
Webster vs. Cobb, 17 Ill. 459. 

He again contends that the plaintiffs failed to show that 
thev were the holders of the note at the time of the com- 
mencement of the action. The declaration is in the 
43 form that has been used for vears at this Bar and 
had its inception in the rules of court which gave the 
form of declaration. Forms are not carried in the present 
rules but thev were in the rules of 1919 where the court 

m/ 

will find the form of declaration on page 25, which reads 
as follows: 

“That the defendant-, on the — day of-, 

by his promissory note, now overdue, promised to pay to 

the defendant-, or order, $-months after date, 

and the said payee endorsed the said note to the defendant 

-, who endorsed it to the defendant-, ivho 

endorsed it to the plaintiff, and the said note was duly pre¬ 
sented for payment and was dishonored, whereof each of 
said endorsers had notice, but the said defendants did not, 
nor did either of them, pay the same.” 

The rules of 1919 had a rule identical in form with pres¬ 
ent rule 22 (then known as rule 27) requiring a declaration 
to state onlv the facts necessarv to state a cause of action. 

The averment of the declaration is that the payee en¬ 
dorsed the notes to the plaintiffs before maturity, who ac¬ 
cepted said notes, in consideration of and relying upon said 
guaranty, which, it is respectfully submitted, complies not 
onlv with the rule of court but with common law, but aside 
from the question that he seeks to raise, it would hardly 
be just, it is respectfully submitted, to open up his default 
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and to allow him to make such a point at this time. The 
best evidence of the plaintiffs holding the notes is the fact 
that they produced them but the argument made is another 
evidence of the attempt on the part of the defendant to 
evade. j 

In Dent vs. Van Horn, 115 N. Y. Sup. 1056,lit was held 
that where the plaintiff showed that title was transferred 
to him, it was not necessary to aver that note has not left 
him since title transferred to him. 

44 Miller vs. Wilmington Trust Co., 24 Delj (1 Boyce) 
251. | 

Allen vs. Reilly, 15 Nev. 452. I 

Kennedy, etc., Co. vs. S. S. Const. Co., 123 Cal. 
584-586. 

Alexander vs. McDow, 108 Cal. 25-30. 

! 

If the court nevertheless differs from the j plaintiffs 9 
view, then the judgment ought to be set aside only on 
terms, one of which is that the defendant ought to be re¬ 
quired to give security for the payment of whatever judg¬ 
ment shall be entered. S 

Respectfullv submitted. 

H. WINSHIP WHEATLEY, | 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiffs. 

Service of copy acknowledged, this 6th day of May, 
1931, together with six affidavits attached thereto. 

KOENIGSBERGER, 
Attorney for Defendant. 


Affidavit of R. P. Wliitty. 


District of Columbia, ss: 

R. P. Wliitty being first duly sworn on oathl deposes 
and says that he is one of the plaintiffs herein, i That he 
has read a copy of the paper entitled, “ Substituted Affi¬ 
davit of Defense,” sworn to on May 1st, 1931, by the de¬ 
fendant and served on his counsel in this case. I That he 
did not and that no one for him was authorized to agree, 
as set forth in said affidavit of defense, that the defend- 
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ant should surrender and deliver to the plaintiffs the whole 
or any part of said $70,000 in third trust notes and that 
the plaintiffs and holders of the other second trust notes 
would release and relieve the defendant from all liability 
with respect to said second trust notes. 

That no such agreement in manner and form or remotely 
resembling 1 it was ever made by this plaintiff nor 
45 was anyone ever authorized to make it on behalf 
of this plaintiff. That this plaintiff did not, nor did 
anyone for him receive any part of said $70,000 in third 
trust notes, referred to therein. That affiant never heard 
of any such agreement nor anything remotely resembling 
it, until he read a copy of the affidavits of defense filed 
herein. That neither Eva M. Steele nor Mary C. Eich- 
elser ever had any connection with this plaintiff or with 
his office and that he has no acquaintance with them what¬ 
soever, would not know them if he met them, they were not 
in any sense the agent of the plaintiffs, that the said Mary 
C. Eichelser was not and never was acting as a straw or 
nominal party or agent for or on behalf of this plaintiff, 
that no part of said $70,000 in said third trust notes in 
said affidavit alleged were ever in the possession of the 
plaintiff and no one was authorized to receive any part 
of same for these plaintiffs. 

Affiant is thoroughly acquainted with the promissory 

notes involved in this suit. He has examined them crit- 

icallv and the notes are in identicallv the same condition 
» * 

that they were when affiant first saw them at the Inter¬ 
national Finance Company. That the stamp on the re¬ 
verse side of said promissory notes was on said notes 
when affiant first received them. Pursuant to the state¬ 
ment made by the defendant, affiant and his counsel went 
to the Columbia and Real Estate Title Insurance Com¬ 
panies on May 1st, 1931, and there found the identical 
stamp from which the guaranty was imprinted on the back 
of the note, in the desk of C. E. Marsh, Secretarv of said 
Title Companies. Affiant and C. E. Marsh went over to 
the clerk’s office together with affiant’s counsel and com¬ 
pared the stamps-, which showed that thev were identical. 

R. P. WHITTY. 

Subscribed and sworn to before me this 5th dav of May, 
1931. 

[seal.] KATHRYN L. FOLTZ, 

Notary Public, D. C. 
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46 Affidavit of Frank B. Essex. 


Frd.nK Essex first duly sworn on oath deposes 

and says that he is one of the plaintiffs hereijn. That he 
has read the paper entitled ‘ 4 Substituted Affidavit of 
Defense,” sworn to on May 1st, 1931, by the defendant and 
served on his counsel in this case. That he did not and 
that no one for him was authorized to agree, as set forth 
in said affidavit of defense, that the defendant (should sur¬ 
render and deliver to the plaintiffs the whole or any part 
of said $70,000 in third trust notes and that the plaintiffs 
and holders of the other second trust notes wciuld release 
and relieve the defendant from all liability with respect 
to said second trust notes. 

That no such agreement in anv manner or form or re- 
motely resembling it was ever made by this plaintiff or 
was anyone ever authorized to make it on behalf of this 
plaintiff. That this plaintiff did not nor did anyone for 
him receive any part of said $70,000 in third trust notes 
referred to therein. That affiant never heard of any such 
agreement nor anything remotelv resembling it, until he 
read a copy of the affidavits of defense, filed herein. That 
neither Eva M. Steele nor Mary C. Eichelser ever had any 
connection with this plaintiff or with his offieg and that 
he has no acquaintance with them whatsoever, would not 
know them if he met them, they were not in anyj sense the 
agent of the plaintiffs, that the said Mary C.! Eichelser 
was not and never was acting as a straw or nominal party 
or agent for on on behalf of these plaintiffs, that no part 
of said $70,000 in said third trust notes alleged in said 
affidavit were ever in the possession of the plaintiff and 
no one was authorized to receive any part of 'same for 
these plaintiffs. 

Affiant is thoroughly acquainted with the promissory 

notes involved in this suit. He has examined tliem criti- 

eallv and the notes are in identically the same con- 
» * 

47 dition that they were when affiant first sa\V them at 
the International Finance Company. T^hat the 
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stamp on the reverse side of said promissory notes was 
on said notes when affiant first received them. 

FRANK B. ESSEX. 

Subscribed and sworn to before me this 2nd dav of May, 
1931. 

[seal.] JULIA C. BAXXIGAX, 

1 Notary Public. 

My Commission Expires Jan. 14, 1932. 

Affidavit of P. R. Boescli. 


District of Columbia, ss: 

P. R. Boesch being first duly sworn on oath deposes and 
says that he is treasurer of the International Finance Cor¬ 
poration and has been such continuously prior to May 
and June, 1927. That he has personal knowledge of the 
matters herein stated and his recollection about the mat¬ 
ters herein is perfectly clear. 

In May, 1927, the International Finance Corporation, 
held a note of the plaintiffs, to which was attached as col¬ 
lateral, twenty-two promissory notes, twenty of which were 
for $1,000 each and two of which were for $5,000, made by 
Maurice Baskin, dated December 15, 1923, and secured by 
a deed of trust on lot one hundred ninety-three (193) 
square 2528, known as the Brighton Apartment. At the 
request of the District Housing Company, affiant sent 
these notes to the Columbia Title Insurance Company on 
May 21, 1927, with directions that they were to be sur¬ 
rendered only on condition that they received a like amount 
($30,000.00) in second trust notes of the District Housing 
Company, secured on the Brighton Apartment and a check 
for accrued interest. 

48 By letter dated June 11, 1927, affiant received 
from the Columbia and Real Estate Title Insurance 
Companies the promissory notes which are involved in this 
suit. That affiant vesterdav examined these notes on file 

w * 

in the Clerk’s office and the said notes are now in the same 
identical condition as they were when received by the af- 
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fiant from said Title Insurance Companies, except for cred¬ 
its of interest. That the guaranty stamp upon the reverse 
side of each of said notes was on said notes when affiant 
received them. That on June 13, 1927, shortly! after the re¬ 
ceipt of the notes, affiant made a memorandum, by dic¬ 
tating the same to a stenographer employed jin his office, 
which memorandum shows thirty $1,000 second trust notes 
dated June 8, 1927, due three years after ]date, at six 
percent, payable quarterly June 30th, September 30, 
December 31 and March 31, secured on the Brighton Hotel, 
signed by the District Housing Company and guaranteed 
by Maurice Baskin. Demand notice and notice of protest 
waived. Affiant’s memory of the transaction and of the 
receipt of said notes is perfectly clear, without reference 
to the memorandum which he made. 

The above notes, when received, were held as collateral 
to the loan of the plaintiffs until they were released by the 
International Finance Company and delivered to the 
plaintiffs. That they came in and out of the office of the 
International Finance Company from time to time but 
were finally delivered to the plaintiffs on June!9, 1930, the 
date of the maturity of said notes, and have not been in 
the possession of the International Finance Corjnpany since 
that time. Affiant has read a copy of the paper entitled 
“Substituted Affidavit of Defense,” sworn to by Maurice 
Baskin under date of May 1st, 1931, which copvj was served 
on the attorney for the plaintiffs. That affiaint did not, 
nor did anyone for him agree at any titne that the 
49 defendant should surrender and delive^ unto the 
plaintiffs and the holders of the remainder of said 
second trust notes $70,000 referred to in said Isubstituted 
affidavit and if any such agreement was made by other 
holders of said notes, it was without affiant’s jknowledge, 
acquiescence or agreement and affiant receivedj no part of 
said $70,000. That the said Mary C. Eichelsef, named in 
said affidavit, is unknown to this affiant, that she was not 
a straw or nominal party for this affiant nor ai far as he 
knows for the plaintiffs and affiant knew nothing of the 
said transactions set forth in said affidavit untij he read a 
copy of said affidavit, referred to above, except that he 
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knew the property was conveyed to said Eva M. Steele 
and Marv C. Eichelser, after the deeds went on record. 

! P. R. BOESCH. 

Subscribed and sworn to before me this 5" day of May, 
1931. 

[seal.] i N. M. L. JENKINS, 

i Notary Public, D. C. 

Affidavit of C. E. Marsh. 

District of Columbia, ss : 

C. E. Marsh being first duly sworn on oath deposes and 
savs that he is Secretary of the Columbia and Real Estate 
Title Insurance Companies and has been such continuously 
since prior to June, 1927. 

The stamp, the imprint of which is given below, has been 
continuously in the possession of the Columbia and Real 
Estate Title Insurance Companies since prior to June, 
1927: 

For value received, I hereby guarantee the payment of 
the principal and interest of the within note when and 
as the same shall become due and payable, hereby ex¬ 
pressly waiving all right to demand, notice or protest, and 
notice of the acceptance of this guarantee. 

50 That affiant has two stamps in his possession 
which are similar, on one of which the pronoun “I” 
has been cut out from the first line. 

On May 1, 1931, affiant accompanied Mr. R. P. Whitty 
and Mr. H. Winship Wheatley to the clerk’s office and com¬ 
pared the impression of the stamp upon the back of the 
notes involved in this case with an impression made from 
the stamp above indicated and found them to be identical 
in words and in form. The impression of the stamp was 
held up to the window over top of the stamp upon the back 
of the notes and affiant found them to be identical. 

CHARLES E. MARSH. 

Subscribed and sworn to before me this 5th day of May, 
1931. 

[seal.] BROCKETT MUIR, 

Notary Public, D. C. 
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Affidavit of Harry J . Kane, Jr. 


* 


District of Columbia, ss : 

i 

i 

Harry J. Kane, Jr., being first duly sworn on oath de¬ 
poses and says that he is assistant secretary of The Col¬ 
umbia and Real Estate Title Insurance Companies and has 
been such since June, 1928, and was on June $, 1927 em¬ 
ployed by said companies in the capacity of j settlement 
clerk. That he has personally examined the! notes de¬ 
scribed in the declaration filed in this cause and which 
have been filed in this court. That each of said’notes con¬ 
tains a stamp above the signature of Maurice Baskin as 
follows: 

i 

i 

i 

51 For value received, I hereby guarantee the pay¬ 
ment of the principal and interest of the within 
note when and as the same shall become due and payable, 
hereby expressly waiving all right to demand,! notice or 
protest, and notice of the acceptance of this guarantee. 


That affiant handled said notes on or about June 8, 1927, 
when they were signed on the reverse side thereof by 
Maurice Baskin and that the said stamp was on each of 
said notes at the time said Maurice Baskin sighed them. 
That the stamp is one used by the Columbia and Real 
Estate Title Insurance Companies, that it was in their 
possession at the time said notes were signed by Maurice 
Baskin on the reverse side and that it has continuously 
been in the possession of the Columbia and Rehl Estate 
Title Insurance Companies since that time. 

The said notes made by the District Housing Company 
described in the declaration, were sent by the Columbia 
and Real Estate Title Insurance Companies to the Inter¬ 
national Finance Company on June 11, 1927, in Exchange 
for notes of a similar amount made by the defendant, 
Maurice Baskin. 


i 
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This affiant had a conversation with Mr. Fred B. Rhodes 
on April 30th, 1931 in which substantially the above facts 
were stated. 

HARRY J. KANE, Jr. 

Subscribed and sworn to before me this 5th day of May, 
1931. 

[seal.] BROCKETT MUIR, 

Notary Public , D . C. 

52 Affidavit of H. W hi ship Wheatley. 

District of Columbia, ss : 

H. Winship Wheatley being first duly sworn on oath 
deposes and says that he is one of the attorneys for the 
plaintiffs herein. That prior to the filing of the original 
affidavit of defense herein, affiant received two calls from 
Joseph Low and one from Fred B. Rhodes, then sole at¬ 
torney for the defendant, who stated that their purpose 
was to examine the notes involved in this suit, which affiant 

showed to them. Thev told affiant that Baskin’s recollec- 

* 

tion was that the guaranty stamp was not on the back of 
the notes at the time they were signed and that Baskin 
was going to make affidavit to that effect. Low said that 
he had made some experiments with some red ink stamps 
and some black ink and that one could not tell from an in¬ 
spection of the notes whether the black ink had been writ¬ 
ten over the red ink stamp or vice versa. This was the first 
indication that affiant had that there was any question 
about the guaranty on the back of the notes, although a 
prior suit, law No. 76,173 had been filed against him, 
wherein he demurred to the declaration on the grounds 
that the notes were not due and affiant had caused to be 
made a demand upon him prior to the filing of the said 
suit, as a guarantor. Promptly upon said statement being 
made by Messrs. Low and Rhodes, affiant caused an in¬ 
vestigation to be made as to by whom and how the stamp 
was put upon the said notes and as a result of the investi¬ 
gation he told Mr. Rhodes before the original affidavit of 
defense was filed that Mr. Kane of the Title Company had 
said in verv vehement language that if Baskin said that 
that stamp was not on the notes at the time he signed the 
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notes that Baskin did not tell the truth. Affiant further 
told said Rhodes that the stamp was put on the notes 
53 at the Columbia and Real Estate Title Insurance 
Companies’ office and that he could make his in¬ 
vestigation accordingly. Mr. Koenigsberger told affiant 
that he had been engaged in the case on April 30th, in the 
corridor of the court house, and asked affiant if he would 
tell Mr. Koenigsberger from whom the plaintiffs had ob¬ 
tained the notes. In response to this inquiry, affiant tele¬ 
phoned to Mr. Koenigsberger on May 1st (the said conver¬ 
sation being several hours prior to the service! of a copy 
of the substituted affidavit of defense) and told him the cir¬ 
cumstances in detail as to how the plaintiffs obtained the 
notes, that the stamp had been upon the notes prior to the 
defendant’s signature, that it was put on there by the Title 
Company and the notes were sent to the International 
Finance Company. Affiant said to him in very 1 ! vehement 
language that any statement of Baskin to the qffect that 
these notes were not stamped as they now are when Baskin 
signed them was untrue. Affiant further said in; substance 
but more vehemently that if Baskin made anv oath about 
the same not being on there before he had signed them 
that he was not telling the truth. 

Several hours later the “Substituted Affidavit of De¬ 
fense” was served on affiant ’s office. ! 

H. WINSHIP WHEATLEY. 

; 

I 

Subscribed and sworn to before me this 6" dav of Mav, 
1931. 


FRANK E. CUNNINGHAM, 

I Cl e rk. 

By ANDREW A. HORNER, j 

Ass’i Clerk. 


54 Additional Affidavits Filed by Plaintiffs j in Oppo¬ 
sition to Defendant’s Motion to Set Aside Judg¬ 
ment. 


Filed May 11, 1931. 


Since the hearing on defendant’s motion to set aside 
judgment in the above-entitled cause the plaintiffs have 
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secured affidavits from two qualified experts on hand¬ 
writing and submit the same, as attached hereto, to the 
Court for consideration in opposition to the defendant’s 
motion. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiffs. 

Department of Commerce, Bureau of Standards, 

Washington. 

Address reply to Bureau of Standards. WS:EGH. 

In your reply refer to File No. II-6/Tw 64367. 


May 9, 1931. 


Mr. A. G. Buhrman, 

Assistant Clerk Supreme Court of the District of Co¬ 
lumbia, 

Washington, D. C. 


Subject: Signatures on Documents. 

Dear Sir: 


The documents submitted to this Bureau on Mav 8 for 

•/ 

examination in accordance with the request of Justice 
Bailey of the Supreme Court of the District of Columbia, 
have been carefully examined by Dr. Wilmer Souder of this 
Bureau who is actively in charge of this type of work. 

The results of these examinations are contained in the 
Affidavit transmitted herewith. 

Respectfully, 

GEORGE K. BURGESS, 

Director. 


H. W. B. 


Inclosure. 


55 Affidavit of Wilmer Souder. 

I, Wilmer Souder, being duly sworn, hereby certify that 
on May 8, 1931, I examined three documents submitted by 
Mr. A. G. Buhrman, Assistant Clerk of the Supreme Court 
of the District of Columbia, described as follows: 

Law Cause No. 78228, filed in said Supreme Court, three 
notes made to Ernest Hudgins by District Housing Co. 
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signed Maurice Baskin, dated June 8, 1927, bearing indi¬ 
vidual markings as follows: 32 of 69, 40 of 69,1 and 48 of 
69, endorsed Maurice Baskin (Bureau of Standards record 
Tw 64367). I 

This examination showed, in my opinion, that the writ¬ 
ten endorsement, Maurice Baskin, appearing on said docu¬ 
ments, was made after the guarantee stamp, ip red, had 
been placed thereon. | 

WILMER SOUDER, 
Principal Scientist, National Bureau of 
Standards, in Charge of Identification 
Laboratory. 

Washington, D. C. 

Subscribed and sworn to before me as Notary Public 
this 9th day of May 1931. I 

[seal.] GRACE C. NEIDIG, 

Notary Public. 

\ 

My commission expires Sept. 22, 1938. 

i 

Affidavit of Alfred G . Buhrman. 

I 

• * • # * • l • 

i 

i 

I, Alfred G. Burhman, being of lawful age, dp hereby 
depose and say that I have given a protracted examination 
of the endorsement on the thirty notes filed in the Clerk’s 
Office in the above-entitled cause, originating from' a casual 
view at the time they were impounded, until! the final 
56 examination terminating on May 8, 1931.! 

I have been engaged in the handwriting profession 
for the last thirty-five years, in the examination of disputed 
documents, forgeries, etc. j 

My first examination in this instance was of my own 
volition, and I became satisfied upon that examination that 
the stamped guaranty on the back of the note wa$ placed 
thereon before Maurice Baskin signed the same^ After 
the first examination the same was followed up by a micro¬ 
scopic test and the test of what is known as color trans¬ 
parencies, which match one of the other colors involved, 
eliminating that particular color and leaving the! second 
color on a neutral background, whereby it can be ascer- 
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tained whether it was written first and the stamp placed 
thereon afterwards. 

These tests have shown that the signature of Maurice 
Baskin as guarantor on notes filed in the cause (where the 
signature and stamp conflict) was written subsequent to 
the rubber stamp guaranty immediately above his signa¬ 
ture. The tests show, upon examination, that where the 
signature overlaps the stamp, the signature was written 
after the stamp had been placed upon said notes. 

ALF. G. BUHRMAN. 


District of Columbia, ss : 

On this eleventh day of May, 1931, personally appeared 
before me Alfred G. Buhrman, personally known to me to 
be the party subscribing to the foregoing affidavit, and 
made oath to the statements contained in the said affidavit 
to be true to the best of his knowledge and belief. 

[seal.] HARRY M. HULL, 

Notary Public , D. C. 

57 Supplemental Memorandum in Support of Motion 

to Vacate Judgment. 

Filed June 16, 1931. 

• ••#••• 

This memorandum is in support of the amended pleas, 
leave to file which is asked. 

First Plea. 

The first plea alleges in substance that the defendant 
signed the notes as endorser, and that after his signature 
had been placed thereon as endorser, a rubber stamp guar¬ 
anty was affixed over his signature without his consent or 
authority. In support of the truth of this plea, there are 
filed herewith affidavits of Bert C. Farrar and of Dr. James 
F. Coupal, who have made an examination of six of the 
notes in question, and also the affidavit of Joseph Lowe, 
who was present when the notes were endorsed by the 
defendant. 

In this connection, the attention of the Court is respect¬ 
fully called to the fact that whereas, the affidavits of Farrar 
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and of Coupal, go into detail as to their qualifications, and 
the methods employed, the affidavit of Wilmer Souder, 
filed on behalf of the plaintiffs, does not state his experi¬ 
ence or qualifications, nor does it state the methods which 
he uses, Souder, contenting himself merely with his con¬ 
clusions. I 

The affidavit of Mr. Buhrman is likewise lacking in de¬ 
tails as to the methods used and the facts found, except 
as to the ultimate conclusion. 

Several other affidavits have been filed on behalf of the 
plaintiffs, but none of them bear directly on the issue of 
whether the guaranty was on the notes before the defend¬ 
ant’s signature was affixed. 

R. P. Whitty states in his affidavit that when h^ first saw 
the notes the stamp was on them. He does not, how- 
58 ever, state whether at the time he first saw the notes 
the defendant’s signature was on the same, so that 
his affidavit is entirely immaterial on the questions of 
whether the stamp or the signature came first, j 

The affidavit of Frank B. Essex is open to the Isame ob¬ 
jections, as is also the affidavit of P. 0. Boesch. j The affi¬ 
davit of C. E. Marsh simply identifies the stamp as being 
that of the Real Estate and Columbia Title Insurance Com¬ 
pany. | 

The affidavit of Harry J. Kane, does not state that Kane 
was present at the time the notes were endorsed by Baskin. 
He uses the expression that he handled the notes on or 
about June 8, 1927 “when they were signed on the reverse 
side thereof by Maurice Baskin, and that the said stamp 
was on each of the said notes at the time said Maurice Bas¬ 
kin signed them.” It will be noted that he avoids saying 
that he was present when Baskin signed same, confining 
himself to the statement that he handled them on June 8th, 
1927, and the expression “when they were signed” etc., 
seems to mean “upon which date they were signed”. 
Against this the defendant files herewith the affidavit of 
Joseph Lowe that Kane was not then present. 

The affidavit of counsel for the plaintiff does qot pur¬ 
port to be that of a witness. 

i 

Second Plea. | 

i 

The second plea is founded upon the theory that the 
guaranty of the note not being negotiable the declaration 
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is defective in that it does not allege an assignment of the 
guaranty from the original payee of the note to the plain¬ 
tiffs. 

A guaranty is not an endorsement. 

Central Trust Company v. Wyandotte Bank, 101 
U. S. 68. 

A guaranty attached to a negotiable instrument is not 

negotiable. 

59 Carter v. Dubuque, 35 Iowa 416, 418. 

Omaha National Bank v. Walker, 5 Fed. 399. 

Levi v. Mendell, 62 Kv. 77, 79. 

Barlow v. Meyer, 64 N. Y. 41. 

Irish v. Cutter, 31 Me. 536. 

Edgerly v. Lawson, 176 Mass. 551. 

True v. Fuller, 21 Pic. (Mass.) 140. 

Hayden v. Weldon, 43 N. J. L. 128. 

Buckhead v. Brown, 5 Hill (N. Y.) 634, 646. 

Ten Eyck v. Brown, 3 Pinn. (Wis.) 452. 

2 Parsons on Bills and Notes, 133, 134. 

Fourth Plea. 

The fourth plea rests upon the theory that the notes are 
extinguished because after their execution and delivery the 
property covered by the deed of trust securing the notes 
was conveyed to, or rather for the benefit of, the plain¬ 
tiffs. The underlying theory of this plea is that a con¬ 
veyance of the equity of redemption to the mortgagee ex¬ 
tinguishes the mortgage and also the debt secured. 

Watson v. Livezy, 45 Colo. 142. 

Lilly v. Palmer, 51 Ill. 381. 

Fouclie v. Delk, 83 Iowa 297. 

Milnor v. Home Savings and Loan Association, 64 
Minn. 500. 

Burnet v. Denniston, 5 Johns Ch. 35. 

Perry v. Ward, 82 Vt. 1. 

If it be held that in order for this merger to take place 
at law it is necessary that the conveyance be made to the 
mortgagee instead of to someone else for his benefit, then, 
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we submit, that the fourth plea may be taken as an equitable 
plea under Code Section 1535 c. j 

Respectfully submitted, ! 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGEjR, 

Attorneys for Defendant. 

60 Washington, D. C., June |13,1931. 

To Mr. Lawrence Koenigsberger: 

On May 27, 1931 you submitted to me six notes dated 
June 8, 1927, for $1000 each, drawn to the order 1 of Ernest 
N. Hudgins, signed “ District Housing Company, By, 
Maurice Baskin.” The notes are numbered 30, 32, 38, 40, 
46 and 48. These notes are indorsed “Maurice; Baskin,” 
and below that, “Pay To The Order Of Without! Recourse 
To Me, Ernest N. Hudgin.” Above the indorsement of 
Maurice Baskin begins a restrictive indorsement reading, 
“For value received, I hereby guarantee the! payment 
* * *,” and ending “the acceptance of this guarantee.” 
This restrictive indorsement is placed there with; a rubber 
stamp. A photostat of one of these notes is attached hereto. 
The other five notes are the same in context, with the ex¬ 
ception of the numbers thereof. 

I have been asked to determine as to whether the rubber 
stamp impression was placed on the six notes before or 
after the indorsement of Maurice Baskin. 

As this is one of the most difficult problems the pxaminer 
has to face, it seems proper at this time to inform you as 
to my qualifications to give an opinion on this subject. 


Qualifications. j 

I have followed my profession of Document Examiner 
for more than thirty years. I have grounded mjyself by 
reading all available text books on handwriting; the chem¬ 
istry of inks, their manufacture and make-up. jl am a 
practical photographer and have qualified myself in micros¬ 
copy as it relates to my particular line of work, i I have 
devoted a great deal of time and study in the determination 
of the sequence of crossed lines and have conducted hun¬ 
dreds of experiments along this particular line, j 

i 

4—5495a I 
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Opinion. 

I have made a careful examination of the backs of the 
notes described above, especially where the writing ink 
and stamping ink cross, and it is my opinion that the re¬ 
strictive indorsement beginning above the Baskin signa¬ 
ture was placed there after Maurice Baskin indorsed his 
name. 


Inks. 

It is well at this time to describe the inks employed. 
While chemicals could not be used on the notes without 
special permission of the court, I am satisfied that the 
writing ink is of a class known as gallo-tannate of iron. 
The stamp pad ink has for its base and coloring, eosin, dis¬ 
solved in glycerine or some product of similar action. 
When exposed to the ultra-violet ray with a quartz filter, 
the stamping ink gives the familiar golden iridescence of 
eosin. It should be stated here that both eosin and the 
writing fluid have an affinitv for glvcerine so that when 
the two inks meet they merge or melt into each other, 
giving under the glass a muddy effect, as oil soaked earth 
would look. This merging of the two colors, of course, 
makes it impossible to tell from mere visual examination 
which color was superimposed. 

61 Tests. 

The examination was conducted by means of hand mag¬ 
nifiers and the microscope, the enlargements varying from 
six to one hundred diameters. The crossed lines were ex¬ 
amined for (1) capillary diffusion, for (2) possible identifi¬ 
cation of stains on loose fibers, for (3) determining super¬ 
imposed color layers, for (4) color absorption by means of 
color filters, for (5) determining sequence of crossed lines 
by exposure to ultra-violet ray with quartz screen, and for 
(6) deposits of drift carrying excess of color. 

Capillary Attraction (1).—It is well established that 
a liquid will follow the earlier path of another liquid. In 
other words, if a writing ink is over a pad ink, the writing 
ink will run into the letters of the rubber stamp where the 
lines cross. Keeping this in mind I carefully examined, 
under considerable magnification, all of the crossed lines 
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of the Baskin indorsements and found nowhere such a con¬ 
dition. There is, however, proof of just the lopposite on 
the backs of the notes themselves: where the Capital “E” 
in the name 44 Ernest’’ of the lower indorsement crosses the 
rubber stamp, the writing ink is found to flow into the pad 
ink in many places, proving clearly that the! stamp im¬ 
pression was placed there first, corroborating the evidence 
to the contrary in the Baskin indorsement. 

Loose Fibers (2).—The path of the pen in jthe Baskin 
indorsements was carefully followed to find, |if possible, 
evidence that the pen nibs had drawn from the paper loose 
fibers that might have carried the red color of the pad ink 
and have then been covered with writing ink, or some proof 
that the red ink was placed either first or last. Nothing 
definite could be determined from this line of inquiry. 

Color Layers (3).—An attempt was made to determine 
which layer of color lay on top by focussing the microscope 
at line crossings at an angle almost parallel with the paper, 
on the tlieorv that if the edges of red and blue iglass were 
thus examined (lying one over the other) it would be pos¬ 
sible to tell which layer was on top. No result was ob¬ 
tained from this test for the reason that the two colors 
had merged as mentioned above. j 

Color Filters (4).—At a magnification of 50X| and 100X 
a blue screen was placed over the intersection of j one of the 
crossed lines both on the upper and lower indorsements. 
In the Baskin indorsement the blue color of the writing ink 
was, of course, absorbed by the blue screen. Xp trace of 
the pen stroke was visible and the red color was continuous 
into, through, and out of the area of the pen stroke. On 
the lower indorsement, while the color screen absorbed all 
of the blue of the writing ink, there was left a white track 
of the pen stroke across the red. This test gave jsuch defi¬ 
nite results that it materially helped me to the conclusion 
that the ink indorsement of Baskin was placed on the paper 
first. | 

Ultra-violet Ray Tests (5).—The fiery fluorescence of 
eosin is so pronounced that both the first and second in¬ 
dorsements on the notes were exposed to the ultra-violet 
ray with a violet quartz screen, believing that possibly the 
fluorescence would continue through the pen strokes if the 
pad ink were on top. This experiment ended in failure 
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because the fluorescence died out in the area of the pen 
strokes in both tests. 

62 Deposits of Drift (6).—A stamp pad collects lint, 
dirt and other float just as does the type of a type¬ 
writer. Small islands are formed, and these particles, or 
islands, hold an excess of pad ink. Small accumulations of 
this drift are in i turn picked up by the rubber stamp and 
deposited from time to time on the paper that receives the 
impression of the stamp. On the back of note No. 4S where 
the third up-stroke of the capital “M” in “Maurice” 
crosses the first “e” in “acceptance” there is found one of 
these motes carrying such an excess of color that the writ¬ 
ing ink could not absorb it. This patch shows a clear red 
under the glass. Where the apex of the third stroke of the 
capital “M” crosses the base of the letter “I” in the word 
“all” of the rubber stamp, there are two distinctly red 
motes, and in the tail of the “a” of the same word there 
are two red motes outside of the pen stroke. All of this 
evidence points to the fact that the pad ink was placed 
there last. 

(X ote. —With this opinion are two microphotographs of 
the letter “e” referred to in this paragraph. The arrow 
points to the exact location of the mote.) 

In conclusion it may be said that my opinion is based on 
the fact that the writing ink does not follow the path of the 
rubber stamp; that with a color screen no pen track is 
visible and that a patch of unabsorbed red color has been 
definitely located over a pen stroke. In addition to this, on 
the second indorsements of the notes it is clear that the 
writing ink follows the rubber stamp and under the color 
screen the pen track is still visible, exactly the opposite 
conditions that are found in the Baskin indorsement. 

BERT C. FARRAR, 
Examiner of Questioned Documents. 

BCF-ac. 

Note.— Referring to the paragraph “Capillary attrac¬ 
tion (1),” there are incorporated with this opinion two 
photostatic enlargements of an experiment conducted by 
me in 192S. On one illustration the stamp is over the writ¬ 
ing; on the other the stamp is under the writing. Note the 
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i 

| 

clean pen strokes of the first and the lumpy appearance of 
the pen strokes on the second. ’ j 

! B. C. F. 


District of Columbia, ss : I 

Bert C. Farrar, being on oath first duly sworn according 
to law, deposes and says that he has read tlnjj foregoing 
report by him subscribed, and knows the contents thereof; 
that the facts therein stated are true, and that the opinions 
therein expressed are verily his opinions as therein set 
forth. 

BERT C. FARRAR. 


Subscribed and sworn to before me this 15th dhv of June, 
1931. i 

[seal.] JOHN S. WEST,! 

Notary Public in and for 

the District of Columbia. 

\ 

i 

63 Affidavit of James F. Coupal. 

i 

i 

* * * # * # i # 

i 

District of Columbia, ss : | 

I 

I, James F. Coupal, being on oath first duly jsworn ac¬ 
cording to law, depose and say as follows: 

I am a practicing physician in the District of Columbia, 
having an office at No. 1424 K Street, Northwest, Washing¬ 
ton, D. C.; was graduated from Tufts College in 1906, with 
a degree of Bachelor of Science, and received a degree of 
Doctor of Medicine from that college in 1909; received an 
honorary degree of Master of Science from Tuftj* in 1928; 
taught histology in Tufts Medical School from 1907 to 1916, 
and taught medical jurisprudence, pathology, bacteriology 
and serologv from 1912 to 1916. In connection! with mv 
work in medical jurisprudence I did considerable micro¬ 
scopic work for the Medical Examiner of Boston,! Mass. 

From 1919 to 1928 I was curator of the Army Medical 
Museum and instructor in pathology in the Army Medical 
School. | 

All told I have used the microscope for twenty-four 
years. While T was at the Army Medical Museum, about 
nine-tenths of the microphotography done in Washington 
was done in my laboratory. I have appeared as i witness 
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in numerous cases where technical information procured 
through the microscope was the deciding factor. 

At the request of Mr. Lawrence Koenigsbergcr I exam¬ 
ined six notes, of a series of 69, numbered, respectively, 
48, 40, 38, 30, 32 and 46, which, except for the individual 
numbers thereof, were in substance the same as the photo¬ 
stats which are attached to this affidavit. On the backs of 
these notes appear the words, placed thereon in red ink 
with a rubber stamp: 

44 For value received I hereby guarantee the payment of 
the principal and interest of the within note when and as 
the same shall become due and payable, hereby ex- 
64 pressly waiving all right to demand, notice or pro¬ 
test, and notice of the acceptance of this guarantee.” 

I was requested by Mr. Koenigsberger to ascertain, by 
examination, whether the stamps above referred to were 
placed on these notes before or after the signatures 
“Maurice Baskin” which appear under tlie same, and a 
portion of which intersects the marks made by the rubber 
stamp above referred to. 

Although the inks from both the pen and stamp are ab¬ 
sorbed by the fibers of the paper, a differentiation in the 
levels of the differently colored fibers, one above the other, 
is quite simple by the use of the well established method of 
miscroscopic determination of differences in focus levels. 
This method depends upon the very minute layer which a 
good microscopic objective is capable of bringing into focus 
at any one time. Thus when it is necessary to raise the 
focus plane of the objective in order to bring into focus 
different sets of fibers, or, in this case, differently stained 
fibers, it is possible to determine which set or layer over¬ 
lays the other. This method of determination of depth or 
size is classic in biological, chemical and metallurgical pro¬ 
cedure, and is described in many text books upon this 
subject. 

The fine or micrometer focusing adjustment of the micro¬ 
scope used for this determination was calibrated to read to 
1/1000 mm., that is about 1/25,000 of an inch. Thus a very 
small change in focus level is procurable and measurable. 

These notes were examined by transmitted light, the 
usual method of procedure in microscopic work, and also 
by reflected light. In using reflected light, the light is 
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focused from the side upon the object to be examined, and 
a microscopic examination is made, using the light which 
has been reflected, at any desired angle from t(ie object of 
the examination. I 

I first examined Note No. 48 of series ;69. Where 

65 the dot of the letter 44 i” of the signature! 4 ‘Maurice” 
and the letter 44 g” in the word “guarantee” inter¬ 
cept, there is a clear indication that the red ink; of the rub¬ 
ber stamp overlies that of the pen, the microscopic exam¬ 
ination showing clearly that the precipitated particles of 
these inks lie at different levels upon the paper, with the 
red in a considerably higher focus than those of the black. 
This difference in level could be measured, both as to the 
position of one' above the other, as well as to the thickness 
of the particles. It was similarly ascertained that the red 
of the stamp overlays the ink at the point in this note where 
the capital 44 M” of the signature intercepts the f 4 h ” of the 
word 44 the” of the stamp. 

In note number 40 of the same series, similar examina¬ 
tion to that above described was made. At the point where 
the first down stroke of the capital 44 M” crosses; the letters 
44 ep” of the word 44 acceptance” in the imprint of the rub¬ 
ber stamp, a fiber runs obliquely to the surface of the 
paper. The lower portion of this fiber, that is, that portion 
which is brought into focus at a lower level, is stained with 
black ink, while the upper portion of the same fiber, 
brought into focus at a higher level, is stained with the red 
eosin dye of the rubber stamp. This clearly indicated, as 
do the other sections of the same note, that the stamp was 
superimposed, since the red appears definitely dt a higher 
focus level than the black ink. 

In note number 38 of the same series, a similar examina¬ 
tion reveals, where the top of the up stroke of the capital 
44 M” of the signature intersects the letter 44 g” of the word 
44 waiving” of the rubber stamp impression, a sirpilar clear 
differentiation in focus level, and here again the red was 
found to be superimposed upon the black.j 

66 In note number 30 of this same series, like super¬ 
imposition of the ink of the stamp upon the signa¬ 
ture can be clearly noted at the point where the capital 44 M” 
of the ink signature intersects the letter 44 c” of the stamped 
word 44 acceptance”. 
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Examination of note number 32 of the same series shows 
that where both the up and down strokes of the capital 
letter “M” intersect the letters “cc” of the word ‘ 4 accept¬ 
ance” the ink signature again appears at a considerably 
lower level than the red ink of the stamp. 

Similarly, an examination of note number 46 of the same 
series, shows that the red of the stamp is superimposed 
upon the dark ink of the signature. This is shown at the 
point where the; capital “M” of the signature intercepts 
the “c” of the rubber stamp impression, and also, par¬ 
ticularly where the dot of the “i” in the signature 
“Maurice” intercepts the letter “g” in the word “guar¬ 
antee”. 

What was stated to me to be the unquestioned super¬ 
imposition of the Court file mark on the face of the notes, 
where this stamp file mark crossed some of the signatures, 
served as a check upon the method employed, and, in addi¬ 
tion, all experiments possible were made with pen ink over- 
lying stamp ink, and the reverse, upon like paper, as control 
checks for these decisions. 

In the examination outlined above, microscopic objectives 
of 16 mm. and 8 mm. were utilized, with a 6x eyepiece, 
furnishing approximately 90 and 125 diameters magnifica¬ 
tion. 

At no point where the pen writing and rubber stamp 
intercepted each other was the pen ink found to be at a 
higher level than the rubber stamp. 

Based on the foregoing, it is my opinion that the rubber 
stampings were placed on these notes after the signatures 
of Maurice Baskin. 

■ JAMES F. COUPAL. 

67 Subscribed and sworn to before me this 5th day 
of June, 1931. 

[seal.] CHARLES 0. KERR, 

i Notary Public in and for 

the District of Columbia . 

Affidavit of Joseph Lowe. 

District of Columbia, ss : 

Joseph Lowe, being on oath first duly sworn according 
to law, deposes and says that he was present when the de- 
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fendant Maurice Baskin affixed his signature I to the back 
of the notes here in suit; that said Baskin so affixed his 
signature in the office of the said Baskin in the McLachlen 
Building, Tenth and G Streets N. W., Washington, D. C.; 
that at the time the said Baskin so affixed hijs signature 
Harry J. Kane was not present and that at the time the 
said Baskin so affixed his signature no guaranty of any 
sort appeared on the back of said notes, or any I of them. 

JOSEPH LOW. 

i 

Subscribed and sworn to before me this 15 dhv of June, 
1931. * 

[seal.] LEOPOLD V. FREUDBERG, 

Notary Public in anty for 

the District of Columbia. 

S 

i 

68 Supplemental Memorandum in Opposition to Motion 

to Vacate Judgment. 

i 

Filed June 19, 1931. j 

i 

• • • # • • j • 

i 

I 

The supplemental memorandum in support of ; motion to 
vacate judgment and the affidavits attached thereto have 
been read by counsel for the plaintiffs. The examination 
made by the Bureau of Standards was at the suggestion of 
counsel for the defendant and when they do notj testify to 
what he wants, the defendant employs experts; and now 
asks the court to take their statement in preference to that 
of the Bureau of Standards. The examination of the 
Bureau of Standards was so impartial that they declined 
to make any examination except at the implied request of 
the court and the examination was made outside of the 
presence of any of the parties or their attorneys and the re¬ 
turn was made directly to the clerk ’s office. It was not pre¬ 
pared by either counsel. When the affidavits now sub¬ 
mitted by defendant’s counsel are compared wifjh the di¬ 
rect statements as to the facts by those who handled the 
notes in their first inception and who know that the stamp 
was upon them when Baskin signed them, they utterly fail, 
it is respectfully submitted. If there is any question about 
what Mr. Kane saw and did and about his presence at the 
time the notes were signed, it is respectfully suggested that 
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the court call Mr. Kane before him, either with or without 
the presence of counsel and take his statement in such form 
as to the court may seem best. This would surely be the 
most impartial way of presenting it. He has no interest in 
this controversy whatsoever. He is the notary who took 
the acknowledgment on the deed of trust which ac¬ 
companied the notes and is assistant secretary of the Title 
Company and the court can find in a few moments from 
him just what he knows about it, without circumlocution. 
Whatever the experts have to say about it must fall before 
actual statement of facts. When the experts’ affidavits are 
compared with the equivocal and argumentative 
69 statement in the affidavit of defense, sworn to on 
May 18th and with the total failure of the affidavit of 
defense sworn to on April 17, 1931 even to suggest so much 
as a possibility of the stamp not having been on the notes 
when Baskin signed them, it is respectfully submitted that 
they form no basis for the vacation of the judgment but 
rather empaftsize the conduct of this defendant in the re¬ 
peated shifting of his position shown in this record. He 
must have known, if it were a fact, that the stamp was not 
upon the notes when he made his original motion for oral 
examination of the parties and the unusual extension of 
time for pleading, which he then requested, his dilatory 
tactics in then applying to the Court of Appeals for a writ 

of error about a matter so elementarv and if there was any- 

* •/ 

thing to this defense whatsoever he must have known the 
same when he made the original affidavit of defense but in 
all of these proceedings he is absolutely silent about it. 
It was only afterwards, when a judgment was entered 
against him, that he suddenly found that he had signed the 
notes before the stamp was put upon them and even then 
his statement was in the most equivocal, argumentative 
fashion, as manifested by the affidavit sworn to on May 
18th. 

If Low can make an affidavit, such as that submitted 
here, why has there been all the equivocation on the part of 
the defendant about this matter? He made an original 
affidavit on April 17, 1931, filed in this cause, and a sub¬ 
stituted affidavit on May 18, 1931, filed in this cause, and in 
neither one of these affidavits is there a clear cut statement 
about this guaranty. 
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Counsel begs the court to consider the argument sub¬ 
mitted in the original memorandum submitted in opposi¬ 
tion to the motion to vacate the judgment as! though re¬ 
peated here. 

The defendant seeks to raise several questions of law, 
each of which could have been raised prior to the 
70 original judgment and which were not raised. 

Counsel preparing this brief understood the court to 
say at the argument that he would not consider questions of 
law on the declaration, which could have been raised bv a 
proper pleading at a proper time and which were not 
raised. ! 

Independently of that, it is respectfully submitted, that 
the questions of law are not well founded. Authorities are 
submitted in the memorandum heretofore filed by plain¬ 
tiffs’ counsel as to the effect of the guaranty and which are 
respectfully urged. The only authority that sqems to re¬ 
quire further notice is the case of Central Trhst Co. vs. 
Wyandotte Bank, 101 U. S. 68. The question involved in 
that case is whether the guaranty by the payee \v u as a nego¬ 
tiation of the note, so as to permit a transferee to maintain 
the position of a bona fide holder for value, before ma¬ 
turity, against the maker. The court held that it was not. 
The situation at bar is not analogous. The guaranty here 
was placed on the notes, for the benefit of the pay^e, Ernest 
N. Hudgins, and subsequent holders. While there is some 
division of authority as to the availability of this guaranty 
by subsequent holders, by far the better rule, it is respect¬ 
fully submitted, and the uniform course of dealing with re¬ 
spect to such notes in the District of Columbia, j(of which 
the court will take judicial notice) has been to regard such 
guaranty as passing with the note. The argument which 
counsel makes w’ould require a separate assignment of the 
guaranty with each endorsement of the note and; cause an 
anomalous situation of the endorsement of a note and the 
successive assignment of the guaranty on the same instru¬ 
ment. It was obviously the intention of the guarantor of 
this note that subsequent holders of the notes should have 
the benefit of the guaranty and that the guaranty on the 
notes should pass to the holders, without any specific as¬ 
signment of same. 

The argument in the fourth plea about extinguish¬ 
ment, seems to be only a restatement of the facts 
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attempted to be stated in the original affidavit of defense, 
sworn to under date of April 17, 1931. It is respectfully 
submitted that the facts in neither affidavit bring the situa¬ 
tion within the doctrine of extinguishment. Apart from 
this, it is an attempt on the part of the defendant, by change 
of his counsel, a rearrangement of the statement of the 
facts, to get a rehearing about a matter on which he was 
fully heard in the original hearing. It is not newly dis¬ 
covered evidence in any sense and a review of the record 
here shows that the attitude of this defendant has been 
merely a shifting of position throughout the entire case. 
If there was any substance in the statement about extin¬ 
guishment, it could very easily have been made when the 
original motion was made for examination of parties and 
in the original affidavit of defense. The affidavits filed by 
the two plaintiffs in opposition to the substituted affidavit 
fully and clearly show that there is not the slightest merit 
in the contention about extinguishment. The affidavits of 
both Whitty and Essex show that they had nothing to do 
whatsoever with the conveyance of this property to Mary 
C. Eichelser. The most that the affidavit of the defendant 
says is that he delivered the third trust notes “to the agent 
of the plaintiffs and the holders of the other of said second 
trust notes, duly authorized to receive the same” (page 3, 
substituted affidavit of defense). As if by an after thought, 
he has inserted “dulv authorized to receive the same” but 
it is remarkable that his after thought did not even give the 
name of the person to whom he delivered them, nor his or 
her authority to bind these plaintiffs. The failure in this 
affidavit to name the party to whom he delivered these 
third trust notes and to show his authority for the plaintiffs 
is analogous to t ho remaining uncertain averments of the 
affidavit of defense, which, it is respectfully sub- 
72 mitted, plainly show that this defense is not inter¬ 
posed in good faith, within the meaning of the law. 

The latest annunciation of the Court of Appeals on the 
subject of extinguishment is in the case of Walters vs. 
Baer, decided May 7, 1931, copy of which opinion is here¬ 
with enclosed. 

It is respectfully submitted that the whole attitude of 
this defendant, in his dilatory motions, in his equivocal affi¬ 
davits, in his various adjustments of position, in his change 


61 


MAURICE BASKIN VS. R. P. WHITTY ET AL. 

of counsel, are indicative of the fact that the sole purpose 
of this defendant is one of delay. Everything that he has 
now said to the court could have been said originally and 
what he now says is equivocal. 

It is respectfully submitted that the judgment under these 
circumstances should not be vacated. 

Respectfully submitted, j 

H. WINSHIP WHEATLEY, j 
H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiffs. 

\ 

Service of copy acknowledged this 19th day of Jyne, 1931. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, | 

Attorneys for Defendant. 

I 

Court of Appeals of the District of Columbia. 

No. 5133. | 


Lozelle I. Walters, Appellant, 

v. 

_ | 

Alphonse M. Baer, Trustee; Oscar R. Scholz, Trustee; 

David A. Baer, Robert 0. Scholz, and B. F. Saul Co. 

j 

Appeal from the Supreme Court of the District of Columbia. 
(Argued May 7, 1931. Decided June 1, 1931.) 

i 

73 Charles Linkins and Iredell Meares of Washing¬ 
ton, D. C., for Appellant; Stanley H. Fischer, Nor¬ 
man Fischer, G. P. McGlue, Thomas F. Burke, H. Winship 
Wheatley, and L. S. Bendheim, all of Washington, D. C., 
for Appellees. 

i 

i 

Before Martin, Chief Justice, and Robb, Hitz, andjGroner, 

Associate Justices. 


Groner, Associate Justice: 

Appellees, Baer and Scholz, owned certain re^l estate 
in Washington City subject to a first deed of trust not here 
involved. They executed a second deed of trust to secure 
the payment of four notes aggregating fifty thousand dol- 
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lars. The bill alleges that, at the time of the execution of 
this trust, they became the holders of the notes secured 
therein, and continued as such holders until after the events 
out of which this suit grows. Subsequently they sold and 
conveyed the property to one Burroughs by deed with spe¬ 
cial warranty and assurances of title, but without refer¬ 
ence to the subsisting deed of trust, and this deed was 
recorded. Simultaneously they entered into a written sealed 
agreement with Burroughs which also was recorded, and 
in which the deed of trust was referred to and its terms 
so changed as to make the payments thereunder amount to 
$1,200 per month rather than $520 per month as provided 
therein, and conditioned that “in the event of failure to 
comply with the terms of this contract, which contract, 
for the purpose of this agreement shall be considered as 
supplementary to the second trust previously referred to, 
then and in that event, the failure so to comply shall be 
considered a breach of the second trust agreement above 
referred — trustees under the said second deed of trust 
shall upon — etc., be authorized to sell, foreclose, etc. 
Shortly tlierea- Burroughs conveyed the property to appel¬ 
lant by deed with special warranty and assurances of title, 
without mention of the deed of trust and agreement. But 
appellant, at the time of the conveyance to her from 
74 Burroughs, had notice of the deed of trust, and there¬ 
after complied for a time with its terms as changed 
and supplemented by the recorded agreement referred to. 
Subsequently, upon her default in the stipulated payments, 
Baer and Scholz; as holders of the notes, called on the trus¬ 
tees under the deed of trust to foreclose in accordance 
with its terms, and appellant thereupon filed her bill for an 
injunction to restrain this action. Appellees appeared and 
moved to dismiss, and, after hearing, the lower court en¬ 
tered an order refusing an injunction pendente life and 
dismissing the bill, and it is from this decree that this 
appeal is taken. 

Appellant’s contentions are two-fold. First, she says that 
because of the ownership by Baer and Scholz of the notes 
secured by the second deed of trust, their deed to Bur¬ 
roughs and the deed of Burroughs to herself, with war¬ 
ranties and without reservation of encumbrances, extin¬ 
guished the trust deed and vested in Burroughs, and after¬ 
wards in herself, the fee in the property subject only to 
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the first trust, which, as has already been stated, is not 
here involved; in other words, that the deed of! Baer and 
Scholz, in the circumstances mentioned, passed all their in¬ 
terest in the property, and operated to extinguish the deed 
of trust and to vest in her their entire interest, j And, sec¬ 
ondly, that Baer and Scholz, as owners of the! notes se¬ 
cured in the deed of trust, are estopped to claim j under the 
deed of trust because of the warranty in their deed to Bur¬ 
roughs, who conveyed to appellant with like 'warranty, 
which is to say that appellant had a right to rely on the 
warranty to Burroughs without regard to the faqt that she 
had both actual and constructive notice of the deed of trust. 
Prom what has alreadv been said, it will be seen that Baer 
and Scholz conveyed the property involved, ip trust to 
secure the promissory notes of a third party, aggregating 
fifty thousand dollars, which notes they ithen and 
75 there acquired. Thereafter they sold the! property 
to Burroughs with special warranty deed and with¬ 
out mention of the mortgage in the deed to Burroughs, 
and simultaneously entered into an agreement with Bur¬ 
roughs in which, although not binding himself to pay the 
mortgage notes, he agreed that the terms of the mortgage 
should be changed by increasing the payments iprovided 
therein, and he in turn sold the property to appellant by 
deed with warranty and without reference to the mortgage. 
Both the agreement and the mortgage were duly recorded, 
and both Burroughs and appellant had actual potice of 
the terms of the mortgage and of the supplemental agree¬ 
ment in relation thereto; notwithstanding which, appel¬ 
lant now contends that when Baer and Scholz sold to Bur¬ 
roughs, they being then the beneficiaries under the deed 
of trust, the effect of their deed to Burroughs was to merge 
the trust in the fee, and that Burroughs’ subsequent con¬ 
veyance to appellant transferred the fee to her discharged 
of the mortgage. We think the correctness of this conten¬ 
tion depends wholly upon the intent and purpose of the 
parties when the transaction occurred. The rule fbr which 
appellant contends—that where an equitable and legal es¬ 
tate are outstanding in the same person, the former be¬ 
comes merged in the latter—is, we think, subject to the 
qualification that where the intention of the holder is other¬ 
wise, no merger occurs, and this is true because th£ reason 
of the rule is that when the entire equitable and legal es- 
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tates are united in the same person, there is ordinarily no 
reason or occasion to keep them distinct, but where it is 
the intention of the party in whom they unite, or in his 
interests, or in the protection of his rights, that they should 
be kept separate, the rule is no longer applicable. 21 C. J. 
1037. And the qualification is stronger in the case of an 
owner of real estate who is also the holder of a note or 
bond secured by a mortgage on the land. In such 

76 a case, upon transfer of the legal title, the showing 
that it was the intention of the parties, when they 

dealt with relation to the lands, that the mortgage should 
be kept alive is sufficient to justify a court of equity in 
preserving it, and evidence of the circumstances in which 
the parties dealt is admissible in equity for the purpose 
of discovering the true intention. That settled rule of 
Equity is, that the intention of the one acquiring the two 
interests then controls. If this intention has been ex¬ 
pressed by taking the transfer to a trustee, or by language 
inserted in the instrument, it will, of course, be followed. If 
the intention has not been thus expressed, it will be sought 
for and ascertained in all the circumstances of the trans¬ 
action. If it appears from all these circumstances to be 
for the benefit of the party acquiring both interests that a 
merger shall not take place, but that the equitable or lesser 
estate shall be kept alive, then his intention that such a 
result should follow will be presumed and equity will carry 
it into execution by preventing a merger/ 7 Pomeroy, 3rd 
Ed., Vol. 2, Sec. 788. 

In appellant’s bill she states that the property acquired 
by her from Burroughs was of the value of $160,000, and 
that there was then outstanding a first mortgage of $95,000. 
She paid and promised to pay altogether $13,000 for the 
property, which, added to the $95,000, would make $108,000, 
and if this were the basis on which the parties dealt, there 
was an apparent profit to her in the transaction of $52,000, 
or, in other words, the sale from Burroughs to her of an 
equity of $65,000 for $13,000. Stated thus, the presump¬ 
tions would all be against appellant’s contention that the 
parties intended to ignore the mortgage, but it is not nec¬ 
essary to indulge in presumptions because when appellant 
acquired the property, she executed a deed of trust 

77 to secure a part of the purchase price, and on its 
face describes it as a third deed of trust, and, after 
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acquiring the property, on at least two occasiqns prior to 
the default under which the sale was made, she paid on 
account of the second deed of trust, as supplemented by the 
agreement between Baer and Scholz on the one hand and 
Burroughs on the other, the stipulated monthly payment 
provided for therein. This, we think, is ample to show that 
the sale to her was intended by the seller and understood 
by her to be subject to the $50,000 trust, and, in this view, 
we think it should be held that she duly ratified the terms 
of the second deed of trust as modified by the agreement, 
and, in such circumstances, it seems to us a court of equity 
should prevent the merger, and keep the encumbrance alive. 
But, as we have already seen, appellant contends that she 
has a right to rely upon the warranty contained in the 
deed from Baer and Scholz to Burroughs and upon the 
warranty in the deed from Burroughs to herself regardless 
of the fact that she possessed knowledge, both actual and 
constructive, of the existence of the encumbrainces upon 
the property, and that therefore, having so relied, Baer and 
Scholz as holders of the notes secured under the second 
mortgage, are estopped to set up its validity ns against 
their warranty to Burroughs which inured to her benefit. 
The Supreme Court in Brant v. Virginia C. & I. Co., 93 
U. S. 326, 337, states the doctrine of equitably estoppel 
as follows: 

“It is also essential for its application with respect to 
the title of real property that the party claiming to have 
been influenced bv the conduct or declarations of another 
to his injury was himself not only destitute of knpwledge of 
the true state of the title, but also of any convenient and 
available means of acquiring such knowledge. Where the 
condition of the title is known to both parties, or 
78 both have the same means of ascertaining the truth, 
there can be no estoppel.” 

As we have already pointed out, when Burroughs took 
title to the property, the deed to him contained no reserva¬ 
tion, of the mortgage, but then and there he made |an agree¬ 
ment under seal with Baer and Scholz, which agreement 
was admitted to record simultaneously with the! deed, in 
which he agreed, among other things, to increase the 

5—5495a ! 
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monthly payments due under the deed of trust, and stip¬ 
ulated “ in the event of failure to comply with the terms of 
this contract, which contract, for the purpose of this agree¬ 
ment shall be considered as supplementary to the second 
trust previously referred to, then and in that event, the 
failure so to comply shall be considered a breach of the 
second trust agreement above referred to, and the trustees 
under the said second deed of trust shall upon notice’’ etc. 
foreclose the property. We think it perfectly clear that 
Burroughs could not under these circumstances have set up 
the warrantv in his deed in avoidance of the terms of the 
agreement or the trust, and we do not think that appellant, 
with knowledge of the deed and the increased payments 
under it, as provided in the agreement, was in any better 
plight than Burroughs would have been. She was certainly 
not an innocent party without notice, nor can it be con¬ 
tended, we think, that if in the deed from Burroughs to her 
there had been a recital of the facts just above enumerated, 
that is to say, that there was a second deed of trust out¬ 
standing on the property the conditions of which had been 
changed by agreement between the then owner of the prop¬ 
erty and the holder of the notes secured, she would be 
heard to say she did not take subject to both deed of trust 
and agreement, and we cannot see anv difference between 
such a recital in the deed and actual knowledge of the facts 
on her part when she took the property. In the case in¬ 
stanced, that is to say, in a deed of conveyance which 
79 in terms recites the execution of an encumbrance, 
whether the conveyance be made subject to it or not, 
the grantee will be held to take subject to the encumbrance, 
and if this is true, as we think it is (See Drury v. Holden, 
121 Ill. 130), the same rule would apply where the deed 
contains no notice of the encumbrance but the parties as 
between themselves are full-handed with knowledge of the 
same and deal in respect thereto. 

This leaves for consideration only the point made by ap¬ 
pellant that the court erred in denying her leave to file a 
supplemental bill. The circumstances with relation to this 
are that after the motion to dismiss and the hearing, ap¬ 
pellant offered to file a supplemental bill, but withdrew the 
same, and, after the decision of the court, on the motion to 
dismiss, was announced, tendered the supplemental bill 
now made a part of the record, which the court refused to 
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allow to be filed. The rule with relation to filing supple¬ 
mental pleadings is too well established to require more 
than brief mention. The allowance or refusal i$ addressed 
to the discretion of the trial court, which discretion ordi¬ 
narily will not be interfered with except upon a showing of 
gross abuse, but we have examined the supplemental bill 
and have reached the conclusion that, without! regard to 
the rule, there is nothing in the supplemental bill which 
would compel a different conclusion than that reached by 
the lower court on the case made in the original bill, 
which we think was correct, and in these circumstances, the 
decree below should be and is affirmed. 

Affirmed. 

I 

! 

80 Memorandum of Court. 


Filed June 22, 1931. 


The motion to vacate the judgment will be overruled. 

BAILEY, J. 

i 

Supreme Court of the District of Columbia. 

Monday, June 2|2, 1931. 

l 

Sessions resumed pursuant to adjournments, Hon. Jen¬ 
nings Bailey, James M. Proctor, Justices, presiding. 


Upon consideration of the motion filed herein to vacate 
judgment it is ordered that said motion be and the same is 
herebv overruled. 


Notation of Appeal. 


BAILEY, 

Justice. 


Filed July 1, 1931. 
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The Clerk of the Court will kindly enter an appeal by the 
defendant to the Court of Appeals of the District of Colum¬ 
bia, and will issue citation. 

SIMON, KOENIGSBERGER, YOUNG & 
BREZ, 

LAWRENCE KOENIGSBERGER, 

Attorneys for Defendant. 

Filed on behalf of Maurice Baskin, 14*24 K Street North¬ 
west, Washington, D. C. 

81 Memoranda. 

July 1, 1931.—Citation issued and returned served on 
Richard P. Whitty and Frank B. Essex each Personallv 
7/2/31. 

July 3, 1931.—Undertaking on appeal fixed at One Hun¬ 
dred Dollars ($100.00) or a deposit of Fifty Dollars 
($50.00) in lieu thereof. 

Julv 10, 1931.—Undertaking on Appeal approved and 
filed.' 

82 Assignments of Error. 

Filed July 24, 1931. 

• •••••* 

Appellant assigns the following as errors, namely: 

1. The Court erred in sustaining plaintiffs’ motion for 
judgment against the appellant. 

2. The Court erred in holding appellant in default. 

3. The Court erred in holding appellant’s pleas to be 
without merit. 

4. The Court erred in refusing to permit appellant to file 
amended affidavit of defense and pleas. 

5. The Court erred in overruling appellant’s motion to 
vacate judgment. 

FRED B. RHODES, 
Attorney for Appellant. 

Service acknowledged this 23 day of July, 1931. 

H. WINSHIP WHEATLEY, 

I H. WINSHIP WHEATLEY, Jr., 

Attorneys for Appellees. 
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83 Designation of Record. j 

Filed July 24, 1931. 

• • • • • • • 

The clerk will please prepare transcript of record on the 
appeal of defendant Maurice Baskin, in the above entitled 
cause, and include therein the following: 

1. Plaintiffs’ affidavit and Count 1 of Declaration with 

notation “ declaration has 30 counts, each based on a sep¬ 
arate note for $1,000.00, and all counts identical with first 
count save for different note numbers, the total amount 
claimed being $30,000.00 plus interest”. j 

2. Marshal/ ’s entry showing service of summons Feb¬ 
ruary 19,1931. i 

3. Defendant’s motion to defer action under j 73rd rule 
and affidavit in support of same filed March 14,1931. 

4. Entry overruling motion March 30, 1931. 

5. Plaintiffs’ motion for judgment filed April 3j, 1931. 

6. Defendant’s motion to stay proceedings and notice of 
pending petition for special appeal filed April 7,1931. 

7. Defendant’s pleas and affidavit of defense filed April 
17, 1931. 

8. Judgment granted; memorandum of Bailey J. filed 

April 27, 1931. ! 

9. Motion to vacate judgment and affidavit and amended 
pleas and substitute affidavit of defense filed May II, 1931. 

10. Three affidavits, viz: Bert C. Farrar, James F. 
Coupal and Joseph Low in support of motion Ito vacate 
judgment filed June 16,1931. 

11. Entry overruling motion to vacate June 22, 
1931. 

84 12. Appeal filed by defendant and order for cita¬ 
tion filed July 1, 1931. 

13. Undertaking on appeal for costs of defendant with 
surety, filed and approved July 10, 1931. 

14. Assignment of error. 

15. This designation. 

FRED B. RHODES, 
Attorney for Appellant. 

i 

i 

Service acknowledged this 23 day of July, 1931. j 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jp., 

Attorneys for Appellees. 
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85 Designation of Record of Plaintiffs. 

Filed July 27,1931. 

• •••••• 

The Clerk will please include in the transcript of record 
the following documents and proceedings: 

1. The Clerk will show the correct amount of interest 
claimed in the declaration. 

2. Memorandum showing summons issued June 19, 1930; 
Summons returned, “not found”, July 21, 1930; Alias sum¬ 
mons issued July 21, 1930; Alias summons returned, “not 
found” August 20, 1930; Pluries summons issued Septem¬ 
ber 24, 1930; Pluries summons returned, “not found” 
October 24, 1930; Pluries summons issued February 5, 
1931; Pluries summons returned, “Served” Feb. 19, 1931. 

3. Points and authorities filed in support of plaintiffs’ 
motion for judgment on April 14, 1931. 

4. Notice of plaintiffs that date for hearing of motion for 
judgment was set for April 22, 1931 at 10:30 A. M. Filed 
April 16, 1931. 

5. Replv to plaintiffs’ motion for judgment filed April 
22, 1931. * 

6. Supplemental memorandum in answer to plaintiffs’ 
motion for judgment filed April 28, 1931. 

7. Memorandum showing motion of plaintiffs for judg¬ 
ment under 73d Rule granted and judgment thereon. 

8. Memorandum showing thirty notes filed. 

9. Points and authorities filed May 1st, 1931 in support 
of motion to vacate judgment. 

10. Points and authorities in opposition to motion to 
vacate judgment and affidavits of Richard P. Whit tv, 
Frank B. Essex, P. Raymond Boesch, Charles E. Marsh, 

Harry J. Kane, Jr. and H. Winship Wheatley, in 

86 support of memorandum in opposition to motion to 
vacate, filed May 6, 1931. Additional affidavits of 

Dr. Wilmer Souder and Alf. G. Buhrman on behalf of 
plaintiffs, opposing motion to vacate judgment filed May 
11, 1931. 

11. Supplemental memorandum in opposition to motion 
to vacate judgment filed June 19, 1931. 



I 


i 

i 

MAURICE BASKIN VS. R. P. WHITTY ET At. 71 

i 

12. Memorandum showing entry of motioh to vacate 
judgment overruled filed June 22,1931. 

13. Memorandum of Justice Jennings Bailey overruling 
motion to vacate. 

H. WINSHIP WHEATLEY^ 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiffs. 

Service of copy acknowledged this 27th day of July, 1931. 

FRED B. RHODES, 

Attorney for Defendant. 

I 

87 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: | 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the j foregoing 
pages numbered from 1 to 86, both inclusive, to; be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are tnade part 
of this transcript, in cause No. 78228 at Lawi, wherein 
Richard P. Whitty and Frank B. Essex are Plaintiffs and 
Maurice Baskin is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of September, 1931. j 

i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

i Clerk. 

S 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5495. Maurice Baskin, appellant, vs.! Richard 
P. Whitty and Frank B. Essex. Court of Appeals^ District 
of Columbia. Filed Sep. 18, 1931. Henry W. j Hodges, 
Clerk. 
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IX THE 



locals, jjistrict of 


OCTOBER TERM, 1931 



No. 5495 


MAURICE BASKIN, Appellant, 

! 

vs. j 

i 

RICHARD P. WHITTY and FRANK B. ESSEX, 

Appellees. I 


BRIEF FOR APPELLANT. | 

i 


Statement of the Case. | 

This is an appeal from a summary judgment under 
the 73rd rule rendered against the appellant (defend¬ 
ant below) by the Supreme Court of the District of 
Columbia for $30,000.00 plus interest on a deficiency 
after foreclosure on 30 second trust notes, each jin 
amount of $1,000.00, alleged to have been guaranteed 
by the appellant. Service was had on appellant Feb¬ 
ruary 19, 1931. On March 14, within 20 days, the ap¬ 
pellant moved to defer action under the 73rd rule arid 
for permission to examine the appellees as to their 
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ownership of the notes sued on; at the same time ap¬ 
pellant filed a supporting affidavit (R. 6) setting forth 
one of his defenses, briefly, that he had given the sec¬ 
ond trust holders including appellees $71,000.00 worth 
of third trust notes which have been retained by them, 
on their express agreement not to foreclose under their 
second trust, despite which agreement said holders 
foreclosed and caused the alleged deficiency. The mo¬ 
tion was overruled March 30, whereupon appellant in¬ 
formed the Court of his intention to apply to the Court 
of Appeals for a special appeal on this ruling. 

Four days later, on April 3, the appellees filed a mo¬ 
tion for judgment under the 73rd rule. The appellant 
filed his petition with the Court of Appeals April 7; 
and filed a formal motion in the lower court to stav 
proceedings until the Court of Appeals acted on his 
petition. April 10 both motions came before the late 
Justice Siddons who held it improper to press for 
judgment pending the ruling by the Court of Appeals 
on the petition. On April 11, the Court of Appeals 
overruled appellant’s petition. 

Thereupon, within 5 days, on April 17, appellant filed 
his pleas and affidavit of defense (R. 10-18), being in 
greater detail than his original supporting affidavit, 
and setting forth substantiallv the following defenses: 
(1) That the notes sued on had been materially al¬ 
tered by stamping above his indorsement, without his 
knowledge or consent a statement purporting to guar¬ 
antee the notes and to waive notice and protest. (2) 
That the appellees and their associates holding the sec¬ 
ond trust notes on which the suit was brought took title 
to the property in the name of a straw prior to any 
foreclosure, thereby merging their deed of trust with 
the equity and extinguishing the notes. (3) That the 
appellant had been defrauded by appellees’ associates 
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i 
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in the original purchase of the property and iti the 
inception of the second trust notes sued on; thht he 
had then been tricked out of control of the property; 
that thereafter in consideration of the specific agree¬ 
ment by the second trust noteholders including the 
appellees not to foreclose and to release Mm fronts any 
responsibility on the said second trust notes (R. 13, 
17), he delivered to the said holders including the ap¬ 
pellees $71,000.00 third trust notes which they have 
retained; whereupon the second trust holders took;title 
to the property by deed in the name of a strawy ex¬ 
pressly assuming the payment of the various trusts, 
then caused a technical default and wiped out their 
own straw by foreclosure under their own second trust, 
creating a technical deficiency against the appellant 
which is the basis of this suit; and then they put a new 
second trust on the property in about the same amount 
as the old. j 

Thereafter the appellees renewed their motion; for 
judgment under the 73rd rule which was argued orally, 
both parties and the Court going into and considering 
the merits of appellant’s affidavit and pleas, without 
opposition by the appellees to such consideration and 
argument. 

On April 27, the Court sustained the motion for judg¬ 
ment against the appellant for $30,000.00 and interest. 
May 1, the appellant moved to vacate the judgment 
with supporting affidavit, and for leave to file pro¬ 
posed amended pleas and affidavit attached. The mo¬ 
tion to vacate was overruled on June 22. 

Assignments of Error. 

I. The Court erred in sustaining appellees’ motion 
for judgment against the appellant. I 

2a 


i 
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II. The Court erred in holding appellant’s pleas to 
be without merit. 

III. The Court erred in holding appellant in default. 

IV. The Court erred in overruling appellant’s mo¬ 
tion to vacate judgment. 

V. The Court erred in refusing to permit appellant 
to file amended affidavit of defense and pleas. 


As to the Record. 


Your appellant in his designation to the Clerk of 
the lower court (R. 69) requested the inclusion only 
of such matter as was strictlv material to the deter- 
mination of the questions raised on appeal. The ap¬ 
pellees by their designation (I\. 70) added a great deal 
of argumentative matter in the nature of briefs defi- 
nitelv excluded from the record bv Law Rule 32 of the 
lower court; and which matter in the humble opinion 
of your appellant needlessly confuses and clutters up 
the record here, contrary to the spirit and intent of 
the rules of this Court. For example (R. 61-67), ap¬ 
pellees cite verbatim a seven-page opinion by this 
Court in another case having no connection with this 
appeal. Your appellant makes this commentary for 
the definite purpose of absolving himself from blame 
for any unwarranted confusion and excessive length 
of the record. 

I. The Court Erred in Sustaining Appellees’ Motion for 

Judgment Against Appellant. 

Affidavit of Merit Insufficient. 


The general application of the 73rd Rule is found in 
Gleason v. Hoeke, 5 App. D. C. (cited in Fidelity and 
Deposit Co. v. U. S., 1S7 U. S. 315): 
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“The rule depriving a party, under certain 
conditions, of his right to a trial by jury in the 
regular mode of the common law, * * * 

ought to be strictly construed, as regards the 
affidavit of the plaintiff, and liberally and 
broadly construed as regards the counter affi¬ 
davit of the defendant. * * *” Wydtt v. 

Madden, 59 (App. D. C.) 39. “The enforce¬ 
ment of Rule 73 deprives a defendant of a trial 
on the merits. Therefore, we have ruled!that 
plaint iff ’s affidavit must be strictly construed. 
St. Clair v. Conlon, 12 App. D. C. 161,163; Riley 
v. Mattingly, 42 App. D. C. 290, 294. An affi¬ 
davit of defense, on the contrary, is to be liber¬ 
ally construed, and if its terms reasonably 
warrant the inference that the defendant hias a 
substantial defense to plaintiff’s claim, sum¬ 
mary judgment ought not to be entered. Cod¬ 
ington v. Standard Bank, 40 App. D. C. 409; 
Lawman v. Johnston, 42 App. D. C., 202.” j 
Dobbins v. Thomas, 26 App. D. C. 157. 


The first half of our problem is to determine whether 

i 

the appellees’ affidavit of merit sets out the causp of 

action so “distinctly” as to satisfy the rule; unless it 

• » 

does obviously the appellees can reap no benefit from 
the rule. It is important to note that even had the ap¬ 
pellant submitted no affidavit, the appellees would not 
be entitled to judgment under the rule if their own 
affidavit ivas insufficient. The general rule is that 
plaintiff’s affidavit must be strictly construed. 


Bond v. Shepherd, 3 MacA. 367, 369: Judg¬ 
ment for want of affidavit of defense. Reversed 
by Court of Appeals. “Now the Court is; of 
opinion that if the plaintiff would avail himself 
of the rule, and deprive the defendant of trial 
by jury, he must distinctly show the facts upon 
which the defendant is liable as endorser, and 
he ought to state them explicitly and with such 


i 

i 
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certainty as to show the particular cause of 
action upon which he relies.’’ 

I-A. Alleged Guaranty Set Out in Affidavit of Merit Is 

Not Negotiable. 

This suit is based on an alleged guaranty on the 
back of the notes. There is a very grave question as 
to whether a guaranty of a negotiable instrument is 
in itself negotiable. The better rule seems to be that 
such a guaranty of a negotiable instrument is not of 
itself negotiable; and does not pass to any person 
other than the original payee of said note except by a 
written assignment thereof. Xo such assignment is 
claimed by the plaintiffs and in fact no such an assign¬ 
ment was ever made. The lack of negotiability of the 
alleged guaranty destroys the entire basis of this suit 
and the judgment was therefore erroneously given. 

Title 2, Chap. 1, Sec. 3 of the Code requires: 
“All non-negotiable written instruments for 
the payment of money * * * ma y b e as _ 

signed in writing, so as to vest in the assignee 
a right to sue in his own name.” 

Title 22, Chap. 1, Sec. 2 of the Code says: 
“An instrument to be negotiable must conform 
to the following requirements. * * * Fourth, 
it must be payable to order or to bearer.” 

The alleged guaranty sued on is as follows: 

“For value received, I hereby guarantee the 
payment of the principal and interest of the 
within note when and as the same shall become 
due and payable, hereby expressly waiving all 
right to demand, notice or protest, and notice 
of the acceptance of this guarantee.” 

This guaranty is not a negotiable contract in its 
particular form, since it does not run to “order or to 
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bearer.” The negotiable instruments law never con¬ 
templated the extension of its application to all;man¬ 
ner of collateral contracts having themselves no 
characteristics of negotiability. 

See Parsons Bills and Notes, Vol. II, p. 133. \ 

‘‘But the weight of authority is decidedly op¬ 
posed to the negotiability of a guaranty. *! * * 
“Our view of the question is this: The negoti¬ 
ability of paper payable to order is established 
by a very peculiar exception to the general law 
of contracts; and this exception rests upon a 
usage so ancient and universal, as to show a 
distinct and urgent need of it. But the negoti¬ 
ability of a guarantee has no such usage in its 
favor, and is not within the exception.” j 

The controlling case on Ihe question of whether a 
guarantee of a negotiable instrument is in itself negoti¬ 
able is found in Trust Co. v. National Bank, 101 TjJ. S. 
68, 70. In that case the payee wrote and signed oil the 
note: ! 

“For value received, we hereby guarantee 
the payment of the within note at maturity.” 

The Court in its opinion said: j 

“In no commercial sense is this an indorse¬ 
ment. * * * That a guaranty is not a negotia¬ 
tion of a bill or note as understood by the law 

! 

merchant is certain.” 

Eastern Township Bank v. St. Johnsburg B. Co., 
40 Fed. Kep. 4*25 (C. & Ct. Vermont): Guaranty on 
negotiable bonds held non-negotiable. Writ of efror 
dismissed (18'92), 149 U. S. 772. j 

“The bonds and coupons are expressly 
negotiable. The guaranty is not by its own 
terms made to be so. * * The statute| de¬ 
claring negotiability of bills or notes, taiken 
from that of 3 and 4 Anne c. 9, does not extend 
to any other instrument.’* 


i 

i 


i 




Edgerly v. Lawson, 176 Mass. 551, 57 N. E. 1020: 

A contract written upon the back of a 
negotiable promissory note, as follows: “We 
hereby guaranty the payment within note,” con¬ 
stitutes a contract of guaranty, and is noil- 
negotiable, an action thereon being maintain¬ 
able only in the name of the payee of the note. 

True v.i Fuller, 21 Pick. (Mass.) 140: 

The words “I guaranty the payment of semi- 
annual interest on this note, as well as the prin¬ 
cipal,” were held not to constitute a negotiable 
guaranty per se; and not to be rendered such 
by being written upon a negotiable instrument. 
Carter v. Dubuque , 35 Iowa 416, 418. Omaha 
Nat. Bk. v. Walker, 5 Fed. 399; Levi v. Mendell, 
62 Ky. 77, 79; Barlow v. Meyer, 64 X. Y. 41; 
Irish v. Cutter , 31 Me. 536; Hayden y. Weldon, 
43 X. J. L. 128; Buckhead y. Brown , 5 Hill 
(X. Y.) 634, 646; Ten v. Brown , 3 Pinn. 

(Wis.) 452. 

In the Trust Co. v. Nafio)ial Bank case, the Supreme 
Court held that the guaranty endorsement by the payee 
not being negotiable in its own terms it therefore 
destroyed the negotiability of the entire note. Since 
such a guaranty endorsement in the opinion of the 
Supreme Court is so bad as to destroy the negotia¬ 
bility of the entire note it is preposterous to contend 
as plaintiffs do that the guaranty is itself negotiable. 
All the more so where the guaranty is made not by 
the payee but by a third party as in the case at bar. 
It will be found that even in cases where a guaranty 
has been held negotiable generally the guaranty was 
in its own terms negotiable. 

Louisville Trust Co. v. Louisville, N. A. cO C. R. Co., 
75 Fed. 433, 45S (1896): 
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“ There has been in the books an irrecon- 

i 

cilable conflict over the question whether a 
guaranty on a promissory note signed by the 
payee, has the same effect to transfer thei note 
as an indorsement * * * and it is settled in the 
courts of the United States that such a guar¬ 
anty of a promissory note is not a negotiation 
of it bv the law merchant (Trust Co. v. National 
Bank, 101 U. S. 68).” 


I-B. Affidavit of Merit Virtually Admits no Considera¬ 
tion for Notes or Guaranty. 

It is no mere accident that nowhere in the affidavit 
of merit nor in the two extra affidavits filed by ap¬ 
pellees in opposition to vacating judgment (R. 35-37) 
do they allege that they paid any consideration! for 
these notes or for the guaranty thereof, or that anyone 
paid any consideration therefor. Even if the appellees 
contend that possession of the notes establishes a 
prima facie consideration, that is distinct from! the 
case in bar, where the declaration virtually adimits 


that there was no consideration. j 

i 

Appellee’s affidavit of merit (R. 4) says: 

“The said notes and guarantv of each of said 
notes were delivered to and accepted by jsaid 
Ernest X. Hudgins in consideration of and rely¬ 
ing upon said guaranty of each of said nbtes. 
The said Ernest N. Hudgins endorsed the Said 
notes to the plaintiffs herein, before maturity, 
who accepted said notes in consideration of and 
relying upon said guaranty of each of said 
notes.” 


Since the consideration was the alleged guaranty which 

i 

came from the defendant, it is apparent that both 
Hudgins and the appellees actually gave no considera¬ 
tion for the notes. It is incumbent upon the appellees 





10 


to set out “distinctly” their cause of action, and if 
there is any ambiguity on this point it is to be “strictly 
construed” against them. The true fact of this mat¬ 
ter is that the consideration paid by Hudgins was 
nothing, and that the consideration paid by the ap¬ 
pellees to Hudgins was nothing, and this is well known 
to the appellees. There being no consideration, no 
judgment can lie on the alleged contract of guaranty. 

“That the bonds should turn up in the pos¬ 
session of someone else was to be expected. 
But to hold that, after all this was shown in de¬ 
fense, such holder should have a judgment on 
those bonds, without any proof that he pur¬ 
chased them for value or that he gave anv con- 
sideration for them at all, is in our judgment 
pushing the doctrine which gives sanctity to 
negotiable paper beyond any just principle or 
any decided case.” 

i Smith v. Sac County, 11 Wall., 139, 149. 

King v. Doane, 139 U. S., 166, at p. 174: 

“The amount paid may have been so dispro- 
portioned to the real value of the security pur¬ 
chased that the claim to have paid value will 
be treated as a mere pretence, and the security 
as having been obtained without paving anv- 
thing for it.” 

I-C. Facts Set Forth in Affidavit of Merit Admittedly 

Untrue. 

The affidavits filed by the appellees in opposition 
to the motion to vacate judgment, namely the affidavits 
of R. P. Whitty, Frank B. Essex, and P. R. Boesch 
show that the statement contained in the original 
affidavit of merit upon which judgment was taken was 
not a true statement of facts. 

The affidavits of Messrs. Whitty and Essex, op¬ 
posing the vacating of judgment (R. 35-37), state that 
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“affiant first saw them (notes) at the International 
Finance Company. ’’ 

In the affidavit by P. R. Boesch, Treasurer of the 
International Finance Co., it appears that “yout af¬ 
fiant (Boescli) received from the Columbia and Real 
Estate Title Insurance Company the promissory notes 
which are involved in this suit * * * (R. 38) but were 
finally delivered to the plaintiffs on June 9, 1930j the 
date of the maturity of said notes” (R. 39). Hence 
the averment contained in the appellees’ affidavit of 
merit on the basis of which judgment was rendered 
to the effect that “the said Ernest R. Hudginsj en¬ 
dorsed the said notes to the plaintiffs herein before 
maturity, who accepted said notes,” (R. 4) should 
properly have been that the notes were accepted: not 
by the appellees but by Mr. Boesch of the International 
Finance Co. and not from Mr. Ernest R. Hudgins! but 
rather from the Columbia Title Company and that! the 
appellees did not accept these notes before maturity 
but only received them from Mr. Boesch after they 
had matured. 

This is not the “distinctness and fairness” which 
the appellees owe to the defendant and to the Court in 

i 

asking for judgment on the basis of such an affidavit. 

* i 

In summary, the composite of all these criticisms 
show conclusively that this affidavit on the basi^ of 
which the Court granted a summary judgment for dyer 
Thirty Thousand ($30,000.00) dollars was honey¬ 
combed with defects, unfair in omitting pertinent £nd 
germane facts, and untrue in its essential avermenfs. 

II. The Court Erred in Holding Appellant’s Pleas to 

be Without Merit. I 

We come now to the other side of the question, 
namely to the sufficiency of the appellant’s pleas and 
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affidavit of defense. The lower Court in its opinion ap¬ 
parently holds the pleas to be without merit. Since 
the motion for judgment was granted under the 73rd 
rule, we should probably assume that the Court in¬ 
cluded the affidavit of defense under the general term 
4 4 Pleas. ” The affidavit is substantially a repetition 
of the pleas. It has been definitely settled by numer¬ 
ous decisions in this Court of Appeals and in the case 
of the Fidelity and Deposit Company v. U. S. that “the 
facts stated in the defense will be accepted as true.” 
The Court therefore could not properly question the 
facts set out by the appellant nor could the Court 
properly entertain any allegations or affidavits sub¬ 
mitted by the appellees to traverse the defense. 

Strauss v. Hensey, 7 App. D. C. 2S9, 294: 

44 The court cannot question or traverse the 
truth of the facts stated in the defendant's affi¬ 
davit. Those facts the court is bound, for the 
purposes of securing to the defendant the right 
of trial, to assume as true, and that, too, with¬ 
out reference to what the plaintiff may have 
stated in his affidavit. If the facts stated by 
the defendant, by any reasonable or fair con- 
struction, will constitute a defense to the action 
or claim of the plaintiff, within the scope of the 
pleas pleaded, it is the absolute constitutional 
right of the defendant to have that defense 
regularly tried and determined, in due course 
of judicial investigation. Xo rule, however 
beneficial it may be thought to be, as means of 
preventing the use of sham or feigned defenses, 
or desirable for the expedition of business, can 
deprive the defendant of this right.” Followed 
in Pumphrey v. Bogan, 8 App. D. C. 449. 

Woodmen of the World v. Davis, 48 App. D. C. 61 (>: 

“The truth of defendant’s affidavit cannot be 
questioned or traversed. For the purpose of 
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securing to defendant the right of trial the 
Court must assume his affidavit to be truje.” 


St. Clair v. Cordon, 12 App. D. C. 161, 165: j 

“In consideration of the facts alleged in the 
affidavit of defense, their truth is necessarily 
assumed, and they cannot be affected by Iwhat 
may be contained in the plaintiff’s affidavit.” 

The conclusion must be therefore that the Court’s 
criticisms as to lack of merit can only have been ap¬ 
plied to the supposed lack of legal sufficiency of the 
pleas. Let us consider the various pleas in their order. 

i 

II-A. Sufficiency of First Plea (R. 10). 


The defense set out in this plea is that the so-called 
guaranty which is now on the notes and which icon- 
tains the waiver of notice or protest, was stamped on 
the notes after the appellant had endorsed samel and 
without his knowledge or consent. This constitutjes a 
material alteration of the notes and defendant’s Icon- 
tract, and is clearlv a good defense. 

86 A. S. II., page 82: j 

“Any change in a material part of a written 
instrument, after such instrument has been 
fully executed by a party to such instrument 
or one claiming under him, and without j the 
consent of the party sought to be charged, 
renders such instrument void even in the hands 
of an innocent holder. With certain qualifica¬ 
tions peculiar to each State, the above rule is 
now firmly established in all of the States.”! 


86 A. S. R., page 99: ; 

“It is uniformly held that the addition of a 
waiver of any of the conditions of an endorser’s 
liability is a material alteration. Thus, adding 


i 
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‘waiving protest and notice’ or ‘demand and 
notice waived, is held to avoid the liability 
of the indorser. Andrews v. Sims, 33 Ark. 771; 
Davis v. Eppler, 38 Kan. 629, 16 Pac. 783; 
Farmer v. Rand , 14 Me. 225, 16 Me. 453; 
Schwartz v. Wihner, 90 Md. 136, 44 Atl. 1059.” 

II-B. Sufficiency of Second Plea (R. 10). 

The second defense is that the appellees became 
vested with the title to the property thereby merging 
the legal and equitable title and extinguishing the notes 
sued on. In the Walters v. Baer case submitted by ap¬ 
pellees, no question was raised as to the good faith 
of the note holders, nor were the facts in any sense 
analogous to those in case at bar. The reasoning ap¬ 
plicable to our case is found in Dettmer v. Taylor, 58 
App. 1). C. 250, in which this Court refused to counte¬ 
nance the wiping out of a second trust by the holder of 
the first trust who also held title and actual control 
of the property in the name of a straw. In that case 
this Court held that equitably there should be a merger 
of the first trust with the fee. 

The case in bar is very similar and even stronger. 
Here the holders of the second trust including ap¬ 
pellees secured the title and actual control of the prop¬ 
erty in a straw for their own benefit, then unconscion¬ 
ably sold themselves out in effect under their own sec*- 
ond trust in order to wipe out the third trust and estab¬ 
lish a deficiency on the second trust notes against the 
unsuspecting appellant, and then immediately put on 
a new second trust about equal to the old one. Under 
our code ‘fequitable defenses” may be set up at law, 
and equity will not condone such fraud as was perpe¬ 
trated on the appellant and permit the perpetrators to 
profit further. 


Connor v. Jones, S. D. 72 N. W. 463, at p. 466: 

“The power of a court of equity to disregard 
legal forms and go back of them to ascertain 
the real facts for the purpose of doing justice 
to the parties before the Court is too well estab¬ 
lished to need citation of authorities.” 


13S Mass., 198, Kneeland v. Moore : 

“If the owner of land, who holds it subject 
to two mortgages made by his predecessors in 
title, conveys it, reserving an easement therein, 
to the first mortgagee by a warranty deed, in 
which the grantee assumes, and agrees to pay 
both mortgages and to hold the grantor harm¬ 
less therefrom, the first mortgage is extin¬ 
guished; a foreclosure of that mortgage, by a 
sale under a power contained therein, ik in¬ 
valid, and the second mortgagee may maintain 
a writ of entry against the first mortgagee to 
foreclose the second mortgage.” 


Oliver v. Cunningham, 7 Fed. 689: 


“The sale of an equity of redemption will be 
closely scrutinized, when such equity has been 
purchased by mortgagee.” 

Watson v. Livezy, 45 Colo. 142; Lilly v. 
Palmer, 51 Ill. 331; Fouche v. Delk, 83 
Iowa, 297; Milnor v. Home Savings, 64 
Minn. 500; Burnet v. Den vision, 5 Johns 
Ch. 35; Perry v. Ward, 83 Vt. 1. j 


II-C. Sufficiency of Third Plea (R. 10-18). 


AVe come now to the main subject of defense con¬ 
tained in the third plea and which is in effect an elab¬ 
oration of the original defense set up by the appellant 
in his affidavit filed coincidently with his first motion 
to defer action under the 73rd rule. The appellant! set 
out the full storv ah initio and let the Court pass 

" i 

upon the merits of the whole controversy. j 
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This plea sets forth inter alia that the appellant had 
been defrauded by appellees’ associates in the orig¬ 
inal purchase of the property and in the inception of 
the second trust notes sued on; that he had then been 
tricked out of control of the property; that thereafter 
in consideration of the specific agreement by the sec¬ 
ond trust noteholders including the appellees not to 
foreclose and to release him from any responsibility 
on the said second trust notes (R. 13, line 3: R. 17, 
line 1), he delivered to the said holders including the 
appellees $71,000.00 in third trust notes which they 
have retained; whereupon the second trust holders 
took title to the property by deed in the name of a 
straw, expressly assuming the payment of the various 
trusts, then caused a technical default and wiped out 

their own Straw bv foreclosure under their own sec- 

* 

ond trust, creating a technical deficiency against the 
appellant which is the basis of this suit; and then they 
put a new second trust on the property in about the 
same amount as the old. 

Even the lower Court apparently felt that this de¬ 
fense “might have some merit,” using its own words; 
but it is “involved, full of irrelevant matter, and of 
statements apparently put in for the purpose of arous¬ 
ing prejudice against the plaintiffs.” (R. Ifi.) 

All the real substance of the plea is entirely glossed 
over and disregarded because of this criticism as to 
form. This is not in keeping with any theory of sub¬ 
stantial justice and with the true spirit of the 73rd 

rule. Let us analvze this criticism. 

* 

II-C-1. As to Plea Being Involved and Irrelevant 

Matter. 

The manner in which the appellant had been de¬ 
frauded of his money, his property, and his notes by 
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parties including the appellees, was complicated, 
therefore an exposition thereof in the plea to be truly 
correct had to be complicated.. The appellant wiould 
have been happy to set out his defense in a few jsen¬ 
tences, but the 73rd rule requires not short legal con¬ 
clusions but a full and complete statement of the fjacts 
which is what the defendant offered. j 

Even if the criticism had been justified and the plea 
“involved and irrelevant matter,’’ it is respectfully 
submitted that this should not warrant the harshness 

j 

of a summary judgment for $30,000.00 without an! op¬ 
portunity to satisfy the criticism by amending. Even 
if the substance of this plea was being tested as lj)y a 
demurrer, it is apparent that the most drastic action 
in such case would be to strike the involved ot ir¬ 


relevant portions of the plea. Under the 73rd ruU an 

affidavit of defense is not construed more strictly than 

* | 

an ordinary plea. And the Court of Appeals has 
said that the 73rd rule is not to be applied against!the 


defendant with the strictness even of a demurrer. j 
Bailey v. Dist. of Col., 4 D. C. App. 370: 

“The rule and affidavit required, should in 
no case, * * * be so rigidly and strictly con¬ 
strued as to embarrass the defendant in avail¬ 
ing itself of what may be regarded as a valid 
defense to the action. Nor should the affidavit, 
in any case, be tested as by a demurrer tp a 
plea.” Quoted in Dick v. Julien , 51 App. Di, C. 


Hines v. Gas Co., 3 App. D. C. 369, 377: 

“It is enough if there be certainty in plead¬ 
ing to a common intent.” J 

49 C. J., p. 718: I 

“Immaterial, irrelevant or redundant allega¬ 
tions in a pleading, including surplusage, tin- 
less the surplusage is merely a matter of induce- 
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ment, or is otherwise unimportant, will be 
stricken out where prejudicial to the moving 
party, and this applies to irrelevant matter in 
the special notice under the general issue. Such 
defects are not grounds for demurrer. * * * 
“The irrelevancy or redundancy of the mat¬ 
ter sought to be eliminated must be clearly ap¬ 
parent. No matter will be stricken out which, 
upon any admissible theory is, or might pos¬ 
sibly become, material to the cause of action or 
defense, either in itself or in connection with 
other avernments. * * *” 

II-C-2. As to Plea Intending to Prejudice. 

The appellant had no intention of prejudicing, but 
simply set forth all the true and equitable facts con¬ 
stituting his defense. It is no fault of the appellant 
that the appellees in this case were associated with 
the F. II. Smith Company. Perhaps the Court felt 
that the F. H. Smith Company or Bryant Pitts should 
not have been named specifically. Had they not been 
so named undoubtedly the appellees would have been 
the first to contend that the defendant was evasive in 
not identifying the persons involved. The names con¬ 
tained in the plea rather than cause a criticism of the 
defendant, should on the contrary have warranted a 
full and sympathetic hearing of the defense, particu¬ 
larly in view of appellees’ opposition to the appellant’s 
request for information as to the ownership of the 
notes sued on. 

This criticism as to prejudice is surprising when one 
considers the type of affidavits and matter submitted 
by the appellees and considered by the Court below. 

To cite one instance, consider the affidavit by the 
attorney for the appellees (B. 43), in which the affiant, 
admittedly ia stranger to the facts of the case and 
knowing nothing about them save on the purest hear- 
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say, undertakes to impress the Court with his haying 
several times “vehemently” branded the appellaiit as 
untruthful. The same type of attack is to be found 
throughout the argument by the appellees writtenjand 
oral. This scandalous matter teas clearly interjected 
for the sole and express purpose of prejudicing\ the 
Court against the appellant, and was considered by it; 
although it found allegedly prejudical matter in!ap¬ 
pellant’s plea so obnoxious as to warrant a sumniary 
judgment for $30,000.00. j 

Moreover one should not be ruled out of Court j for 
merely hoping to do something; much along the \vell 
established principle that the admission of prejudical 
matter is ground for reversible error only when it 
actually did prejudice. (See Posey v. Hanson, 10 Aipp. 
D. C. 49(5.) Now in this case whatever the intention 
might have been in the way of prejudicing the Court 
against the appellees, clearly, the appellant did not 
succeed in so doing—quite the contrary. j 

It appears most unjust that a defendant in such; an 
important cause shall be deprived of all rights of de¬ 
fense and trial which are guaranteed to him by no less 
instrument than the Constitution of the United Staties, 

I 7 

through what is at the worst an error of judgment; in 
the inclusion of matter which could easily have been 
stricken if improper. 

49 C. J., p. 714: | 

“Ordinarily the presence of scandalous mat¬ 
ter in a pleading is ground for a motion to 
strike out the objectionable matter, and does not 
authorize the entire pleading to be strickeni” 

i 

Thornton v. Weser, 20 D. C. 235: i 

“The rule that has been affirmed repeatedly 
by this Court, with reference to cases arising 
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under the seventy-third rule, is, not that the 
affidavit of a defendant shall set forth the facts 
pertaining to his defense with all the strict par¬ 
ticularity that would be required in a special 
pleading, but that he shall state such facts as 
reasonablv show, fairlv construed, that the de- 
fendant has a substantial defense to the whole 
or part of the plaintiff’s demand. And that in 
construing the statements in the affidavit the 

Court shall not construe them strictlv with a 

•> 

view of sustaining a motion for judgment, but 
rather with liberality, with a view to giving the 
defendant the benefit of any doubt that may ex¬ 
ist in the mind of the Court , as to whether or 
not the statement itself shores a substantial de¬ 
fense; in other words, the doubt is to be con¬ 
strued in favor of the defendant, instead of 
the plaintiff, under such circumstances.” 

Hodge v. Mason , 21 D. C. 183: 

“We have remarked that the statements here 

are not verv artificiallv made, but we conceive 

that this seventy-third rule is not intended to 

* 

operate as a trap. When we find a sufficient in¬ 
dication of a defense , we think it is the proper 
administration of the rule that the cause should 
go to the jury. It is not so obligatory that 
judgment should be rendered for the plaintiff 
whenever the defendant makes an affidavit con¬ 
taining any defecfs. rf 

XI-D. Form of Affidavit of Defense. 

Whole pages will be found in the record devoted to 
caustic invective of the appellant by appellees be¬ 
cause the affidavit (R. 18) filed by him on May 17th, 
setting out his defense with offer of proof, is sub¬ 
scribed to in the following form: 

“That the facts therein stated on his own 
knowledge are true and that those stated on in- 
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i 

i 

i 

formation and belief he verily believes to! be 
true.” I 

i 

i 

The affidavit contained a great many facts which I de- 

i 

fondant obviously could not have been expected! to 
verify first hand but had to depend upon outside jin- 
formation. His manner of subscribing to the affidavit 

i 

was therefore exactlv and literally correct. 

► * I 

i 

Bank v. Hitz, Mac A. & M. 198, 202: 

‘‘This Court did not propose to repeal the 
Constitution. We adopted this as a Rule of Prac¬ 
tice. * * * It is very rare, indeed, that a case 
is tried here where all the knowledge necessdry 
to establish it, or contradict it, is within tjhe 
possession of one witness, and he, the defend¬ 
ant or the plaintiff, as the case may be. jlf 
personal knowledge were requisite under tliiis 
rule, a judgment must always be rendered 
against a defendant, no matter how good a de¬ 
fense he may in fact have, who has conducted 
his business in respect of which he is sued, 
through an agent. Of course the rule means 
nothing of that sort. * * * Thev state froim 
information and belief the grounds of their de¬ 
fense, and give the Court assurance that they 
expect to vindicate their defense upon the tri^l. 
The rule does not contemplate any further re¬ 
quirement.” | 

The Richmond v. Cake, 1 App. D. C. 447, 465: j 
“We must assume his statement for the 
present purpose to be true. * * *” “The 

affidavit of defense in such a case is sufficient 
where it states that the defendant is ‘informed 
and believes 7 * * *” j 

“The plaintiff is not deprived of any substan¬ 
tial rights by being remitted to the ordinary 
course of justice and his trial by jury. 7 ’ 


i 
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On motion for judgment the appellees fiercely at¬ 
tacked the appellant ’s contention that the alleged guar- 
antv was not on the back of the notes at the time he 
endorsed same. The appellees contend that the ap¬ 
pellant is equivocal both in his affidavit of April 17 
and in the amended affidavit offered on Mav 5th. The 

»r 

affidavit filed by appellees’ attorney (R. 43) is illus¬ 
trative of the type of argument which was addressed 
to the Court below. The appellant’s position on this 
point was that he endorsed these notes some four years 
ago, that according to his best recollection, and accord¬ 
ing to the recollection of the witnesses who were then 
present, and the conclusions reached by the best experts 
available who have studied and analyzed these notes 
for weeks, the alleged guaranty or waiver was put on 
the notes after they were endorsed. It is respectfully 
submitted that the Court below disregarded the funda¬ 
mental conception of the rule and attempted to pass 
upon the merits of the controversy on the basis of 
the arguments bv attornevs as to the truth of the do- 
fense. This conclusion is inescapable from the reading 
of the record. 

Lawrence v. Hammond, 4 App. D. C. 474: 

St. Clair v. Conlon, 12 App. D. C. 161, 163: 

“From a careful examination of the original 
affidavit of defense, we are of the opinion that, 
notwithstanding its leant of certainty and arti¬ 
ficiality in some respects, it was sufficient to 
entitle the defendant to a regular trial.” 

III. The Court Erred in Holding Appellant in Default. 

Your appellant respectfully submits that there was 
no default even technically; since appellant's original 
affidavit (R. 6) filed within 20 days after service of 
summons, set forth a good defense and for other rea- 
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sons, set forth in detail for the convenience of ithis 
Court in Appendix X. Further since as appears from 
the record, on argument for judgment both parties 
and the Court went into and considered the merits 
of appellant's affidavit and pleas without opposi¬ 
tion by the appellees to such consideration and 
argument the appellees waived any claim of default. 

Miller v. Ambrose, 35 App. D. C. 79: 

“The record showing that this motion was 
‘argued by both sides’ and failing to showi an 
objection and exception because of the alleged 
irregularity, the point must be considered 
waived here. Brown v. Savings Bank, 28 Ajpp. 
D. C. 351; Consaul v. Cummings, 30 App. Dj C. 
540; Cooper v. Sillers, 30 App. D. C. 567.” j 

The Barker Painting Company v. Brotherhood j of 
Painters, LIX, W. L. R. 834: 

“The invariable practice is that pleas mays be 
hied and should be received at any time until 
default taken.” 

IV. This Court Erred in Refusing to Vacate Judgment. 

j 

The vacating of judgment is admittedly within the 
discretion of the trial Court. Your appellant respect¬ 
fully submits, however, that the refusal to vacate judg¬ 
ment in this particular case under all the circumstances 
was a grievous misuse of this discretionary power. 
The original judgment had been returned against the 
appellant, because of certain allegedly formal defects, 
and because the appellees in pressing for judgment 
challenged the truth of the defense. The substantial 

i 

matters of defense set out by appellant in his pleas 
and affidavits were entirely glossed over by the ap¬ 
pellees and they concentrated their efforts on convinc¬ 
ing the Court that the one point made by the appellant 

j 

i 


i 


24 


as to tlie alteration of the endorsement was false and 
judgment should therefore be given against him forth¬ 
with without trial. 

A peculiar circumstance existed in that the endorse¬ 
ment which was in blue ink ran into the red rubber 
stamp guaranty or waiver on some of the notes. It, 
therefore, appeared possible to analyze these notes 
to determine which came first, the stamp or the signa¬ 
ture. A mere optical observation is of no value in 
such a fine question because the blue ink ordinarily 
shows through the red ink of the stamp no matter 
which is put on first. The suggestion was made that 
the notes be studied by experts to determine which 
came first. 

The appellees immediately filed some eight affi¬ 
davits of; very questionable relevancy at best, ostensi¬ 
bly to show that the rubber stamp guaranty was on 
the notes: before the endorsement, but actually to clut¬ 
ter up the proceedings with a lot of papers ranging 
from point blank denials of various statements con¬ 
tained in the defense to the most vicious and slanderous 
attacks on the appellant. Your appellant feels that 
these affidavits should never have been considered bv 
the Court since the case was not being tried on its 
merits. The only issue was whether the appellant 
made out a prima facie case or an “indication” of a 
defense to entitle him to a trial by jury, and this was 
not to be traversed at that stage of the proceedings. 
See The Richmond v. Cake and St. Clair v. ('onion. 

1 Peters 552, 559, Steele v. Spencer: 

Whether erasures and alterations had been 
made in the deed or not, was a question of fact 
proper to be referred to the jury.” 

The affidavits having been admitted, however, and 
considered by the lower Court, and having been at 
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the appellees’ instance included as part of the record 
of this case, your appellant takes the liberty of analyz¬ 
ing these affidavits and setting same out for the con¬ 
venience of the Court in Appendix Y. j 

After weeks of study of this problem the two; ex¬ 
perts, Burt C. Farrar, one of the few real authorities 
on this subject in this country, whose name is prob¬ 
ably well known to the Court, and Dr. James F. 
Coupal, a man of national standing, with a wealth of 
experience in such matters, submitted affidavits \^ith 
the most detailed analyses and results obtained (R. 49- 
5G), with the conclusions that the appellant’s recol¬ 
lection was correct namely that the rubber stamp was 
placed on the notes after his signature. 

The Court’s attention is directed to the carefulness, 
truthfulness and detail of these reports. i 


In addition your appellant submits an affidavit (R. 
56) from Joseph Low, who was present when the notes 
were signed, and who states that the guaranty did hot 
appear at the time of signing. Mr. Low is a member 
of the District Bar. i 

Your appellant respectfully submits that on the 
basis of these last three affidavits filed in his behalf 
he has made out a prima facie defense, which alone 
should justify trial by jury on the facts. 

Murray v. Buell , 74 Wis. 14, 41 N. W. 1010: j 

“Abuse of discretion in granting a new trial 
does liot necessarily imply intentional wronjg. 
In such a case discretion is abused whenever in 
its exercise a court exceeds the bounds of rea¬ 
son; all circumstances before it being con¬ 
sidered.” 

In the language of Chief Justice Marshall, 
“it is a legal discretion, to be exercised in dis¬ 
cerning the force prescribed by law. It is to 
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be exercised not to give effect to the will of the 
judge, but to that of the law.” Tripp v. Cook, 
26 Wend. (N. Y.) 143, 152. 

“Lord Coke defines judicial discretion to be, 
discernere per legem; quid sit justum , to see 
what would be just according to the laws in the 
premises.” Faber v. Bruner , 13 Mo. 541, 543. 


V. The Court Erred in Refusing Leave to Amend. 


In moving to vacate the judgment your appellant 
also requested leave to file amended pleas and affidavit 
of defense (R. 25-31) in order to meet criticisms as to 
the forms of the original pleas and affidavit, the sub¬ 
stance being the same. The Court refused this re¬ 
quest. Incidentally during the original argument on 
the motion for judgment, the appellant prayed leave 
of the Court to amend his pleas and affidavit to meet 
the same criticism (R. 22), this being prior to the judg¬ 
ment. This request was disregarded. 

Your appellant appreciates that the privilege of 
amending is ordinarily within the discretion of the 
Court, but in this case where the alleged defects were 
merely formal, to render a summary judgment for 
$30,000.00 without permitting the defendant to amend 
his pleas to meet the Court's criticism, was such a 
misuse of the Court’s discretion as to constitute error. 

See Willey v. St or meat, 3S App. I). C. 399, at p. 412. 
Ne-ubeck v. Lynch , 37 App. D. C. 574, 5S1: 


“The original judiciary act, 1 Stat. at L. 91, 
Chap. 20, U. S. Comp. Stat. 1901, p. 696, pro¬ 
vides that no proceeding in civil cases in any 
court of the United States ‘shall be abated, 
quashed, or reversed for any defect or want 
of form.’ * * * From this it will be observed 
that in the establishment of the Federal Courts 
a most liberal rule of pleading was enjoined by 
statute. It should not be the policy of the 
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I 

Courts to defeat justice by indulging in njere 
technicalities and fine spun theories of plead¬ 
ing.” I 

Conclusion. 

i 

It would be a sad commentary on the working of our 
judicial system, if a defendant, duped and impover¬ 
ished by men without conscience, should be prevented 
from defending himself by petty rules of pleading on 
form with complete disregard of substance; if the con¬ 
stitutional right to trial should be nullified for the pur¬ 
pose of handing down a summary judgment for $30,- 
000.00 in favor of claimants who dared not set fojrth 
that they paid even a penny for their claims. Honest 
claimants confronted bv such defense as here should 
invite trial to vindicate themselves and the Court 
grant it instead of permitting the ruin of a citizen, 

i 

for years respected in business, and whose sple 
fault has been that of being defrauded of his posses¬ 
sions. Would not that be more in line with the oft 
expounded theory of ‘ 4 substantial justice’’ of bur 
Courts? 

“The real end to be sought in all litigation 
is substantial justice , and that to this end even 
appellate courts should ignore technical rules 
which may prevent its accomplishment.” Tut- 
son v. Holland , 59 W. L. R. 552. j 

i 

Lulley v. Morgan, 21 D. C. 88, 97: 

“As all that results from a reversal of tjie 
judgment is to send the parties to a jury, wh^re 
justice would be done between them, we think 
we should accept the plain general statement, 
and reject any supposed blunders as to par¬ 
ticulars, as unimportant.” 

Respectfully submitted, ! 

JOSEPH LOW, 
Attorney for Appellant .j 
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APPENDIX X—AS TO DEFAULT. 


Affidavit Filed Timely. 


Service in this suit was had on February 19, 1931. 
On March 14, within the 20 days allowed the appellant 
appeared by counsel and moved to defer action, and at 
the same time filed a supporting affidavit (R. 6-7) which 


was substantiallv an answer satisfying Section 371, 

w » O 7 


of the code and in which the appellant set forth 


‘‘his defenses, among others, are as follows: 
That the action of the plaintiffs in bringing this 
suit is an attempt to secure a deficiency judg¬ 
ment on certain notes secured bv deed of trust 

* 


on the property known as the Brighton Hotel. 
* i * * That at the solicitation of the said 


agent, the defendant did cause to be delivered to 
the said Gardiner the said notes aggregating 

o o 

the said sum of seventy-one thousand dollars 


($71,000.00) upon the representation that the 
various noteholders interested in the said 


Brighton Hotel, including the plaintiffs, would 
cause the said Brighton Hotel to be transferred 
to themselves or their agents or representatives, 
and prevent foreclosure under the deeds of 
trust * * * but notwithstanding their agree- 
ment of aforesaid, did permit and allow the said 
property to be sold at auction, wherein said 
property was alleged to have been purchased by 
certain of the said noteholders, and by reason of 


the said sale, the defendant has been damaged in 
excess of the sum herein claimed.” 


Your appellant respectfully submits that in this 
affidavit, regardless of what its label, was contained 
a sufficient defense to avoid a default, and to even 
justify the right to a trial on the merits, under any 
rule of substantial justice, and under any liberal ap¬ 
plication of the 73rd rule. 


I 
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Motions to Stay Extended Time. 

But even had the appellant not filed this affidavit 
there still would be no default. Law Rule 73 requires 
that the affidavit of defense shall be filed along with 
the plea “if in bar”. The question then boils down!to 
the time for filing pleas. Under ordinary common law 
practice the defendant may on the return day inter¬ 
pose any motion for particulars, plea in abatement, de¬ 
murrer, or any other pleading providing it is not badly 
frivolous; and he may do so without waiving his right 
to plead over within 5 days under our practice, evjen 
if his motion be overruled. Appellant’s motion w|as 
substantially a motion for further particulars. 

Motion for Judgment Premature. 

The motion being overruled, the appellant under 
the rules of practice in our courts was entitled to five 
days to plead; but on the fourth day appellees moved:— 
and your appellant respectfully contends— prem\a- 
lurehjy for judgment. This is the same motion whifli 
later was the basis for the summary judgment. So 
that the court in effect gave judgment on a motion 
which was premature and hence did not warrant | a 
hearing much less a judgment. 

i 

Application for Appeal Suspended Rule. 

i 

Under the Rules of the Court of Appeals a petition 
for a special appeal may be made within 20 days from 
the order or decree. Within 7 days after the lower 
court’s ruling on the motion to defer action, and only 
3 days after the last pleading filed, the appellant peti¬ 
tioned for a special appeal; and at the same time again 
moved formallv to defer action until the Court of 

• . # i 

Appeals passed on the petition. This last motion 
(which incidently has never yet been disposed of) and 
the plaintiffs’ motion for judgment came up for argu¬ 
ment on April 10 before the late Justice Siddons (R. 
19, 21), who held it improper to press for judgment 
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pending the petition to the upper court. This applica¬ 
tion for a special appeal suspended the running of 
the time limitation in the lower court; bv analogy with 
the decisions handed down time and again holding 
that a motion to vacate a judgment operates to sus¬ 
pend the time limitation for perfecting an appeal. 
The reasoning in the case of Doyle vs. D. C., 45 App. 
D. C. 91, applies just as much in this case: 

“The convenience of the Court causes the de¬ 
lay, and it is only proper that it should operate 
to suspend the running of the time under the 
rule, and not require the defeated party to do, 
possibly, a useless thing in order to preserve 
his rights.” 

It is hardly conceivable that where one appeals to a 
higher court lie must forfeit his rights in the lower 
court, since this would in effect destroy the right to 
appeal. 

The petition to the Court of Appeals having been 
overruled on April 11, the appellant within 5 days, on 
April 17, tiled his pleas and affidavit. 

If Default Existed, it was Waived by Appellees. 

It is to be noted from the record that the original 
motion for judgment was revived and argument was 
heard thereon, at which argument both parties and the 
court went fully into the merits of appellant's pleas 
and affidavit of defense, without opposition from ap¬ 
pellees to such argument and consideration. Nor did 
the appellees ever move to strike from the record the 
pleas and affidavit filed by appellant on April 17. The 
appellees waived any right to claim a default. 

Banville v. Sullivan , 11 App. D. C. 23, 31: 

“The invariable practice has been that, not¬ 
withstanding the lapse of time limited by the 
rules of Court, pleas may be filed and should 
be received at any time until default taken. And 
this practice, which is plainly in no way incon- 
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sistent with the purposes of justice, we regard 
as so well established that citation of authorities 
in support of it may be regarded as wholly un¬ 
necessary. ’’ 

i 

i 

i 

34 C. J. 177: 

44 The entry of a default against defendant! is 
merely a privilege which may or may not be ex¬ 
ercised by plaintiff, and which is waived by his 
proceeding with the cause without taking Ad¬ 
vantage of the default in the proper time and 
manner.” 

Von Scliirach v. Vance , 239 Pa. 300: j 

“If the affidavit had been filed after the ex¬ 
piration of the statutory period, but before 
judgment had been entered, it would hare been 
availing to prevent judgment.” 

i 

Finally, a summary judgment for over $30,000.p0 
without trial cannot be justified on such a legal nicety 
as a supposed technical default, and yet come within 
the spirit of substantial justice. 

APPENDIX Y—ANALYSIS OF AFFIDAVITS! 
FILED BY APPELLEES. 

The two affidavits by the appellees B. P. Whittg ajul 
Frank B. Essex (R. 35-38), deny any knowledge of the 
agreement under which the appellant turned over $7J,- 
000 worth of notes in order to be released from his lia¬ 
bility, and further deny any knowledge of Eva M. 
Steele or Marv C. Eichelser. It is most extraordinary 

•/ i — 

that these appellees who are supposed to have been 
the holders of $30,000 second trust notes, were so dis¬ 
interested and ignorant of what was going on with 
respect to the property involved as to have had ab¬ 
solutely no knowledge about Eva M. Steele and Marv 
C. Eichelser, title owners for almost a year and dur¬ 
ing a time when the interest on these notes was unpaid. 
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Your appellant, if opportunity be afforded him, lias 
credible witnesses to confound the amazing statements 
of affiants that “they never heard of any such agree¬ 
ment nor anything remotely resembling it”, witnesses 
who were associated with affiants in making the agree¬ 
ment. 


The court will doubtless note in these affidavits the 
singular reticence on the part of the appellee affiants 
to make anv statement as to how tliev came bv these 
notes, or that they paid even so much as a ten cent 
piece for them—a most significant omission. 

Neither the affidavit of R. P. Whittv nor Frank B. 
Essex states whether at the time that tliev first saw 
the notes the appellant's signature was on same, so 
that their affidavits are entirely immaterial on the 
question of which came first the signature or the 
stamp. 

The affidavit of P. R. Boesch (R. 38) is open to the 
same objection since there is no statement that the 
signature was on the notes at the time that tliev first 
came into the possession of the affiant; the affidavit 
therefore has no bearing on the question of which 
came first the signature or the stamp. 

The affidavit filed by (\ E. Marsh (R. 40), strictly 
speaking, has nothing to do with any issue in the case. 
The affidavit by Harry ,1. Kane (R. 41), referred to 
later, does not state that lie was present at the time 
of signing. 

Next is the affidavit (R. 42) by attorney for the ap¬ 
pellees, who prior to being engaged as counsel had abso¬ 
lutely no knowledge of this transaction. Neverthe¬ 
less, he repeats several times how lie made certain 
accusations of untruthfulness about the defendant. 
The same uncomplimentary references are contained 
in the various memoranda submitted by appellees. In 
effect what the appellees did was to come into court 
and shout down the appellant with the repeated charge 
of untruthfulness, at the same time protesting their 
own innocence and pressing for judgment for $30,000 


33 


without the inconvenience of being obliged to go I to 
trial and prove their case. 

Your appellant respectfully submits that this was 
all most unfair and prays this Court will not pl^ce 
its stamp of approval upon such practices by per¬ 
mitting this judgment to stand. j 

The affidavits filed by the appellees actually bearing 
on the question of which came first the signature pr 
the rubber stamp are those by Wm. Souder (R. 44) 
and Alfred G. Buhrman (R. 45). From the meagejr- 
ness of these reports and the speed with which they 
were filed as appears from the record, it is plain that 
the conclusions reached were based upon a relatively 
casual survey of the notes without any specially care¬ 
ful study of what is unquestionably a very delicatp, 
technical problem. The affidavits of Souder and Buhr- 
man are simply conclusions. Mr. Souder does not 
state his experience nor qualifications nor the methods 
he used. The affidavit of Mr. Buhrman, the District 
Court clerk, is likewise lacking in detail as to the 
methods used and the facts found. 


APPENDIX Z—REBUTTAL OF CERTAIN ARGU¬ 
MENT RAISED BY APPELLEES. | 

Appellees (R. 59) state “the uniform course of dealj- 
ing with respect to such notes in the District of Columf 
bia (of which the court will take judicial notice) has 
been to regard such guaranty as passing with the 
note.” Xo such “uniform course of dealing” has ever 
existed in the District of Columbia—appellees’ stated 
ment being entirely unfounded in fact. i 

u • I 

On pages 33 and 60 of the record appellees accuse tliei 
appellant of “lack of good faith”, for “failure in the; 
affidavit to name the party to whom he delivered these; 
third trust notes”. In the original affidavit filed by; 
the appellant along with the motion to defer action 1 ; 
(R. 7), it specifically states “that at the solicitation of 
the said agent, the defendant did cause to be trans¬ 
ferred to the said Gardiner the said notes aggregat- 


i 

i 
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ing the sum of $71,000”. This also is aside from the 
fact that the appellees knew just as well as the ap¬ 
pellant that the said A. S. Gardiner acted as the agent 
in the transaction. 

Appellees in their memorandum (R. 58) further criti¬ 
cize appellant for 44 the total failure of the affidavit of 
defense sworn to on April 17th, 1931, even to suggest 
so much as a possibility of the stamp not having been 
on the notes when Baskin signed them”. This is a 
grievous! misstatement. The affidavit of defense of 
April 17th (R. IS), says “deponent says that at the 
time he endorsed the said notes * * * there was 

no waiver of protest of non-payment” and in the pleas 
of same date (R. 10) “at the time of the execution of 
the notes herein sued upon the said notes did not have 
any waiver of protest for non-payment: that the said 
waiver was placed upon the said notes subsequent to 
the execution thereof without the authority or knowl¬ 
edge of the defendant”. 

The appellees (R. 57) state “When the affidavits 
now submitted by defendant’s counsel are compared 
with the direct statements as to the facts by those who 
handled the notes in their first inception and who 
know that the stamp was upon them when Baskin 
signed them, thev utterlv fail”. This statement is 
pure bluff, apparently premised on the hope that this 
Court would not read the statements referred to. Ap¬ 
pellant challenges the appellees to show which one of 
the eight affidavits submitted bv them shows anv state- 
ment that the affiant was present “when Baskin signed 

them”. The onlv affidavit submitted bv an actual eve 

• * • 

witness to the signing is that of Low, who did not see 
such a stamp on the notes at that time. 

The Court will please note that Mr. Harry J. Kane, 
who certainly realized the extreme importance of 
stating that he was present when the notes were signed, 
has carefilllv avoided making anv such statement in 
his affidavit for the verv good reason that he was not 
present when the notes were signed. Mr. Kane is a 
very much interested person in this question. If the 
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appellant’s contention as to the alteration is correct 
and if the appellees are innocent of any wrong doing 
themselves, then conceivably the title company for 
which Mr. Kane works and Mr. Kane himself, ljnav 
become responsible in damages to the appellees! for 
any loss which they may sustain, arising out of jhis 
alteration. Xo wonder Mr. Kane is so anxious to sub¬ 
scribe to an affidavit in order to clear himself andjhis 
company. Furthermore consider how much weight 
can be given to his testimony. As a settlement clerk 
in one of the two largest title companies in the city, 
Mr. Kane probably handled thousands and tens! of 
thousands of notes since 1927. Mr. Kane cannot fairly 
be expected to remember the procedure with respect 
to these particular notes. j 

The appellees further state “whatever the expejrts 
have to say about it must fall before actual statement 
of facts” (R. 58). There are only two statements;in 
this case by actual eye witnesses to the signing—the 
statement of Mr. Baskin himself and Mr. Low—none 
of the others having been present to see the signing or 
even claiming to have been present. So that if the 
conclusion be correct, then the appellant has estab¬ 
lished his case. } 

These various misstatements by appellees are im¬ 
portant as illustrative of the tactics employed in ob¬ 
taining the judgment below. i 
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BRIEF FOR APPELLEES 


Statement of Facts 


This is an appeal from a judgment (Roc. 19-20) 
rendered against the appellant (defendant below) .by 
the Supreme Court of the District of Columbia for 
$30,000.00 and interest, on a guaranty on thirty 
promissory notes (Rec. 1-3). After an original 
summons, an alias summons and a pluries summons 
had been issued and returned “not found,’’ service 
was had on a second pluries on February 19, 19|31 
(Rec. 4). On March 14th, the eighteenth day after 
service, the appellant filed a motion (Rec. 4) to defer 
action under the 73d rule until such time to be fixed 
bv the court, as would enable the defendant to exam- 
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ine the plaintiffs in respect to the circumstances and 
facts of their acquisition and ownership of the prom¬ 
issory notes made the basis of the suit. This motion 
was set for hearing by the defendant on March 20, 
1931 (Rec. 5). It was overruled by the court March 
30th (Rec. 8). At the time appellant filed the motion 
aforesaid, he filed a supporting affidavit, setting 
forth that he believed and expected to prove by the 
examination of the plaintiffs that the plaintiffs, at 
the time of the filing of this suit, were not the hold¬ 
ers of the notes sued on for value and without no¬ 
tice of existing defenses and if given opportunity 
the defendant would be able to establish, by exami¬ 
nation of the plaintiffs, that they became the holders 
of said notes, with full knowledge of the defenses 
and that the action of the plaintiffs was an attempt 
to secure a deficiency judgment on certain real es¬ 
tate notes. That on the 11th day of September, 1928, 
the defendant had been the holder of certain 
notes, aggregating $71,000.00, that he delivered the 
$71,000.00 in notes to one A. S. Gardiner, whom he 
believed was the agent of the holders of the notes 
sued on; upon the representation that the various 
note holders interested in the Brighton Hotel, includ¬ 
ing plaintiffs, would cause the said Brighton Hotel to 
be transferred to themselves or their agents and pre¬ 
vent foreclosure of the deed of trust (Rec. G-7). 

The above motion was overruled bv the court on 

* 

March 30th (Rec. 8). Nothing was done by the ap¬ 
pellant with respect to the matter between March 
30th and April 3 (Rec. 8) when the plaintiff filed a 
motion for judgment for want of a plea and affidavit 
of defense under the 73d rule. The defendant neither 
sought, nor obtained, an extension of time to plead 
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but did absolutely nothing in the interval. The next 
action by the defendant was on April 7th, when he 
filed in the Court of Appeals an application for| spe¬ 
cial appeal from the order of March 30tli (No. 1774 
on the docket of this court), and filed in the lower 
court, on the same day, April 7, 1931, a motion to 
stay proceedings and to extend the time for the hear¬ 
ing of the motion for judgment and the time for fil¬ 
ing pleas and affidavit of defense for a period of 
sixty days or until such time as the Court of Appeals 
had acted upon the said petition for special appeal 
(Rec. 8-9). Between the overruling of the motion 
to defer action under the 73d rule on March 30th 
and the service of a copy of the petition for special 
appeal and motion to stay proceedings, both of which 
were filed on April 7, no notice was given by thej de¬ 
fendant, either to the court or to opposing counsel, 
of his intention to apply for special appeal. The 
motion for judgment and the motion to stay were 
both on the calendar of the late Mr. Justice Siddpns 
on April 10th and by consent of counsel hearing on 
the motion for judgment was deferred to await jthe 
action of the Court of Appeals on the petition for 
special appeal. 

The petition for special appeal was denied April 
11th. I 


On April 14 (Rec. 9), points and authorities! in 
support of the motion for judgment were filed!by 
the plaintiff under the new rules, which in the in¬ 
terval had gone into effect, and on April 16 (Rec. 
9-10) the defendant was notified that the Assign¬ 
ment Commissioner had set April 22d as the time 


for hearing the motion for judgment. On April 17th, 
without leave of court being either sought or 6b- 


i 

i 

i 


i 
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tained, pleas and affidavit of defense were filed (Rec. 
10, et seq.). 

In the pleas the defendant asserted that the waiver 
of protest for non-payment was inserted in the note 
subsequent to the execution thereof, without his au¬ 
thority. In the affidavit of defense (Rec. 18) he 
says, 


‘‘There was no waiver of protest for non¬ 
payment, and defendant says that no protest 
or notice was ever made to the defendant for 
the non-payment of said notes.” 

In the appellant’s brief, he says (page 2) that he 
filed an affidavit of defense, setting forth substan- 
tiallv “that the notes sued on had been materiallv 
altered by stamping above his endorsement, with¬ 
out his knowledge or consent a statement purport¬ 
ing to guarantee the notes and to waive notice and 
protest.” 

The above excerpts from the pleas and affidavit 
of defense are the nearest approach to the appel¬ 
lant’s statement in his brief above quoted that the 
appellees are able to find in the original pleas and 
affidavit of defense. The first mention made bv the 
defendant of the guaranty which the appellees are 
able to find in this record is contained in the amended 
pleas and substitute affidavit of defense filed by the 
defendant on May 1st, 1931, after the defendant had 
added new counsel and after the court had acted on 
the original affidavit of defense. It was then that 
the defendant (Rec. 28-29) said that “according to 
the best of affiant’s information, recollection and 
belief, it is a fact and the defendant expects to prove 
at the trial of this cause that he signed the promis- 
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sory notes here sued on only as an endorser, by sign¬ 
ing his name on the back thereof, and the defendant 
did not in any manner agree to guarantee, and did 
not guarantee the payment of said notes” and in 
substance that the guaranty stamp was placed on 
the notes after he had signed them (Rec. 29). The 
court will notice the equivocal terms in which he 
stated things that must have been in his personal 
knowledge and must have been, if true, within! his 
personal knowledge at the time he made his original 
affidavit. | 

The unusual caution of the defendant in treating 
this subject may have been caused by the facts! set 
forth in the affidavit of plaintiffs’ counsel (Rec. 
42-43) which remain uncontradicted in the record. 

The original affidavit of defense contained an ater- 
ment of a number of transactions having to do with 
G. Bryan Pitts, who had at that time been held! up 
to public ignominy, and of dealings with the F.j H. 
Smith Company which was then in bad repute ibe- 
cause of Pitts’ matters. Just what these transac¬ 
tions had to do with this case is difficult for the ap¬ 
pellees to see. The appellees submitted to the lower 
court and respectfully submit to this court that these 
statements were put in the case to prejudice the 
court, to supply otherwise the deficiencies of the 
defendant’s affidavit and to conceal the fact that 
there was no real defense to the guaranty on these 
notes. i 

The motion for judgment which had been set for 
April 22, 1931, came on for hearing on that day a|nd 
was heard. The court in its memorandum opinion 
(Rec. 19) held that the defendant was in default, 
that “his case is not helped by the character of his 
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pleas, the only one of which in which there might 
be any merit, being involved, full of irrelevant mat¬ 
ters and of statements apparently put in for the pur¬ 
pose of arousing prejudice against the plaintiffs/’ 

Judgment was entered on April 27th (Rec. 20). 


On May 1st, a motion to vacate the judgment was 
tiled bv additional counsel. This motion was ac- 
companied by proposed amended pleas and substi¬ 
tuted affidavit (Rec. 25, et seq.). It was opposed by 
plaint iff sJ It was heard by the same judge and over¬ 
ruled (Rec. 07). 

The judgment from which the appeal was taken 
was entered on April 27, 1931 (Rec. 20). Xo appeal 
was taken until July 1st, 1931 (Rec. 67-68). The 
intervening time was taken up with argument on 
the motion by the defendant to vacate the judgment 
and the court's consideration thereof. It is respect¬ 
fully submitted that the record shows the most pains¬ 
taking reconsideration of the whole matter by the 
trial judge (Rec. 22-67). 


ARGUMENT 
The Default 


The lower court in its opinion (Rec. 19) said, 

“A motion by the defendant, Baskin, to defer 
action under the 73rd Rule was hied on March 
IT, 1931. and was overruled on March 30th. 
An additional motion to stay proceedings was 
filed on April 7, but before that time a mo¬ 
tion for judgment had been filed by the plain¬ 
tiff! on April 7. In my opinion the motion to 
stay proceedings did not enlarge the time of 
the defendant for filing his pleas and affidavit 
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of defense, and his subsequent filing of them 
did not cure the lapse. He is clearly in 
default. 

i 

“Ilis case is not helped by the character of 
his pleas, the only one of which in which there 
might be any merit, being involved, full of 
irrelevant matters, and of statements appar¬ 
ently put in for the purpose of arousing preju¬ 
dice against the plaintiffs. | 

“The motion for judgment will be Sus¬ 
tained.” ! 

| 

The defendant, when his time was about up to 
plead, had filed a motion, which he termed, “a pio- 
tion to defer action under the 73d rule” but which 
was, in reality, none other than to extend his time 
indefinitely for pleading and require the plaintiffs 
to submit to an inquisition by him (Rec. 4-5). The 
lower court found this motion to be without merit 
(Rec. 8). This court, on application for special ap¬ 
peal, found it to be without merit. The arguments 
on both sides of this question will be found in 'the 
briefs submitted by the respective parties to this 
cause on said application for special appeal. When 
the motion was overruled, the defendant was so non¬ 
chalant about further pleading that he made no move 
whatsoever with respect to the matter until after 
the plaintiffs had filed a motion for judgment;on 
April 3d (Rec. 8) and even then he did nothing until 
April 7th. 

This court in the case of Banville vs. Sullivan, 
11 App. D. 0. 28, said, j 

“That pleadings should be filed in due time; 
that all proceedings required to be had jin 


i 
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court should be taken in proper season; that 
rules of practice limiting’ time should be en¬ 
forced with reasonable strictness, and that 
excuses for the neglect or disregard of such 
rules should not be lightly entertained, is the 
demand of good order and of justice, for the 
proper administration of which such limita¬ 
tions have been prescribed. For without such 
limitations the due administration of justice 
would become impossible; and without the 
enforcement of such limitations onlv disor- 
der and confusion would result, and the au¬ 
thority of the courts would fall into con¬ 
tempt. 


* > 


In the same opinion, the court (page 31) said that 
“pleas may be tiled and should be received at any 
time until default taken.” 

The only paper that the defendant filed in this 
case was a motion which the lower court, and sub¬ 
sequently this court, found without merit. He 
then did absolutelv nothing and for ought that the 
plaintiffs knew or the record shows he intended to 
rest on his motion. Neither a demurrer nor a plea 
was filed. Absolutelv nothing was done. The court’s 
process was ignored, and plaintiffs were not in¬ 
formed as to anv further action to be taken bv the 

» * 

defendant; Was the matter to be left in that situa¬ 
tion or were the plaintiffs entitled to move to have 
it determined? Plaintiffs filed the motion. It is 
respectfully submitted that at that time the rigid 
to plead was terminated within the meaning of the 
Banville-Sullivan case. 


When the defendant saw fit to plead several days 
later, he then filed an affidavit, the character of which 
is considered hereinafter. 
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Affidavit of Defense 

j 

i 

The substance of the affidavit of defense has ial- 
ready been set forth (Rec. 14-17). It is respectfully 
submitted that neither the original affidavit, nor j(if 
the court considers it), the subsequent affidavit, meet 
that good faith which is required of an affidavit of 
defense bv the decisions of this court. 

* j 

In Columbia Laundry Company vs. Ellis, 36 App. 
585, the court said, 

j 

“No defendant should be permitted to avbid 
the rule by the interposition of indirect and 
vague statements when it is apparently witljin 
his power to comply with the spirit of tjlie 
rule.'” 

I 

In Chapman vs. Natalie Anthracite Coal Co., ill 
App. 1). C., 390, the court said, 


“While it is proper, as was said in the case 
of Bailey vs. District of Columbia, 9 App. D.jC. 
360, and several other cases, that great strict¬ 
ness should not be required of a defendant jin 
his affidavit, and that an affidavit will be lic^ld 
sufficient which shows a defence set forth jin 
good faith, yet it can not be permitted that tjie 
defendant should evade the rule, which was 
intended to promote the speedy administra¬ 
tion of justice, and should therefore receive 
a reasonable construction to effect that pur¬ 
pose, by the interposition of indirectness and 
vague statements, when it is evidently in his 
power to set forth his defence, if defence jie 
lias, with the particularity which the rule coin- 
templates.” 
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Other cases as follows:— 

Codington vs. Standard Bank, 40 App. D. C. 
409. 

St. Clair vs. Conlon, 12 App. D. C. 161. 
Lawrence vs. Hammond, 4 App. D. C. 467. 
Patterson vs. Barrie, 30 App. D. C. 531. 
Prowinskv vs. Second Natl. Bank, 49 App. 
D. C. 363. 

The court below said of the affidavit of defense in 
its opinion (Rec. 19), 


“His case is not helped by the character of 
his pleas, the only one of which in which there 
might be any merit, being involved, full of 
irrelevant matters, and of statements appar¬ 
ently put in for the purpose of arousing preju¬ 
dice against the plaintiffs.” 


It is respectfully submitted that the court’s char¬ 
acterization of the pleas and affidavit of defense filed 
by this defendant is correct. 

It is respectfully submitted that all the various 
and sundrv averments about Pitts and the Smith 


Company are not shown by this affidavit as having 
anything to do with the case. It is respectfully sub¬ 
mitted that if one is to judge from the facts as set 
forth, they were inserted in this paper for the pur¬ 
pose of concealing the fact alone that the defendant 
had no real defense. When this is taken in connec¬ 


tion with, the perfectly groundless motion that he 
filed to subject the plaintiffs to a cross examination 
before trial, with the divergence between the state¬ 
ments that he then made as to the reasons whv he 

• 

wanted to examine the plaintiffs and those made in 



I 


11 

I 

mitted that the obvious purpose of the whole pro¬ 
ceeding was to get by the 73d rule in a case where 
there was no real genuine defense. This is addi¬ 
tionally emphasized bv the character of the affidavit 
that the defendant filed when he moved for the va¬ 
cation of the judgment (Rec. 28, et seq.). The qourt 
will notice the adroit manner in which the defendant 
seeks to avoid a direct averment of fact. He be¬ 
gins his affidavit bv saving, “According to the best 
of his information, recollection and belief, it is; the 
fact.” If the guaranty was not on the back of the 
notes when he signed them, he must have known it 
when he made his original affidavit of defense land 
lie must have known it at the time he made thb al- 
leged substituted affidavit of defense. It is respect¬ 
fully submitted that his averment “According to 
his best information, recollection and belief’f is 
neither an averment of fact nor a compliance \yith 
the dutv which he owes to this court to state I the 
facts under his oath. 

The nature of the jurat on the original affidavit of 
defense (Rec. 18) is also respectfully called to jthe 
court’s attention. 

In the case cited above of Columbia Laundrv Cbm- 

r i 

pany vs. Ellis, 36 App. D. 0. 585, the court said, “no 
defendant should be permitted to avoid the rule! by 
the interposition of indirect and vague statements 
when it is apparently within his power to comply 
! with the spirit of the rule.” It. is respectfully sub¬ 

mitted that this is more than doubly emphasized in 
this case. 

The plaintiffs attached to their memorandum j of 
points and authorities in opposition to the motion 
to vacate the judgment a number of affidavits show- 
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ing the circumstances under which the guaranty 
stamp was put upon the back of the notes (Rec. 35 
to 43, inc.). Among tliose are the affidavits of C. E. 
Marsh, Secretary of the Columbia and Real Estate 
Title Insurance Company, and Harry J. Kane, Jr., 
Assistant Secretary of the same company. Kane’s 
affidavit says (Rec. 41), “That affiant handled said 
notes on or about June 8, 1927, when they were 
signed on the reverse side thereof bv Maurice Bas- 
kin and that the said stamp was on each of said 
notes at the time the said Maurice Baskin signed 
them.” Other affidavits are to the same effect, in- 
eluding handwriting experts. Nowhere in this rec¬ 
ord has this defendant stated, under his oath, in un¬ 
equivocal terms, that the guaranty was not on there 
at tlie time he signed the notes, llis affidavits, it is 
respectfully submitted, are argumentative, equivo¬ 
cal and uncertain, llis statement according to his 
information, recollection and belief, it is respectfully 
submitted, is not a substitute for an averment of 
fact, as required under the 73d rule. When taken in 
connection with the affidavits (Rec. 38 et seq.) as 
to the circumstances under which the stamp was put 
on the back of the notes at the Columbia and Real 
Estate Title Insurance Companies, that the notes 
as thus stamped went to the Finance Company, 
where they were held as collateral to the plaintiffs’ 
notes, that the facts were called to the attention of 
both the defendant’s counsel before thev made either 
affidavit of defense (Rec. 43), it is respectfully sub¬ 
mitted that the defendant's affidavit is pure, legal 
casuistry and an attempt at evasion of the rule which 

• A 

requires direct averments. 

The same, it is respectfully submitted, may be said 
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about the $70,000.00 in notes which are referred; to 
in the first affidavit of defense (Rec. 14) and in the 
substituted affidavit of defense (Rec. 28) the sub¬ 
stance of which is that an indefinite arrangement v L as 
made to exchange second for third trust notes. Coun¬ 
sel for the defendant savs that the real substaiiice 
of the plea is glossed over and lost sight of becaiise 
of form but, it is respectfully submitted, that when 

the averments are analvzed thev fall within the same 

» • 

class about indefiniteness and vagueness, when! it 

i 

was possible for the defendant to make them cer¬ 
tain, as do the averments about the alleged stamp 
on the notes. 

I 

The Contention Respecting Negotiability j 

of a Guaranty 


Appellant contends that the guaranty of the 
defendant is lion-negotiable and consequently that 
tlie plaintiff cannot have the benefit of it. No ques¬ 
tion of this kind was raised in the original pleas or 
affidavit of defense. Nothing is said therein with 
respect to this matter that the appellees can find. 
As far as the record shows, nothing was said abogt 
it until the filing of the motion on May 1st to vacate 
the judgment. The record contains memorandum pf 
points and authorities in opposition to the motion to 
vacate, which shows that some argument had been 
made on the motion to vacate with respect to this 
matter for the first time (Rec. 33-34). No specific 
assignment of error is contained on the subject 
(Rec. 68). 

The facts shown by the record are that certain 
promissory notes were made by the District Houfs- 
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ing Corporation, signed by Maurice Baskin, as presi¬ 
dent, and attested by Joseph Low, as Secretary, 
promising to pay to the order of Ernest N. Hudgins, 
on or before three years after their date, with in¬ 
terest (Rec. 1-2). The declaration sets forth that 
the defendant, Baskin, for value received, which he 
acknowledged to have received in the guarantv and 
in consideration of the acceptance of the note by 
the payee and his transferees, promised and guaran¬ 
teed in writing on the reverse side of said promis¬ 
sory notes the payment of the principal and inter¬ 
est. That the guarantv was written on the reverse 
side of said promissory notes and signed by the de¬ 
fendant, Maurice Baskin, before the delivery to the 
payee. That the notes as thus signed were deliv¬ 
ered to Hudgins and that said Hudgins endorsed 
the notes' to the plaintiffs, before maturity, who ac¬ 
cepted the notes, in consideration of and relying on 
said guarantv. Similar statements were contained 
ill the affidavit of merit (Rec. 3-4). 


The guaranty consisted of the imprint of a rub¬ 
ber stamp on the back of the notes (Rec. 40-41-29). 


The defendant now contends that the guaranty on 
the back of the notes does not pass with the notes. 


it is respectfully submited that the very obvious 
reason for putting the guaranty on the back of the 
note is that it should pass with the note. It is re¬ 
spectfully submitted that the custom of merchants, 
of which the court should take judicial notice, would 
be almost a sufficient answer to this. This is not a 


separate 1 guaranty. It is a guaranty on the back of 
the note itself and its terms plainly indicate the in¬ 
tention to have it pass with the note itself. The 
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I 


1 


following cases are submitted in support of t^his 
view:— I 


Murphy vs. Stubblefield, 135 Md. 158. 
Commensal Bank vs. Cheshire Provident jln- 
stitute, 59 Kan. 361. j 

Cole vs. Merchants Bank, 60 Ind. 350. 
Louisville Trust Co. vs. Louisville R. Co.,! 75 
Fed. 433-458. Opinion by .Judge Taft. I 
Daniel on Negotiable Instruments, Vol. \ 2, 
Page 3996, Sec. 1777. j 

Crissy vs. Interstate Loan and Trust Co.,|59 
Kan. 561. 

'Webster vs. Cobb, 17 Ill. 459. 


The defendant relies on the case of the Central 
Trust Company vs. The Wyandotte Bank, 101 U.jS. 
68, and says that this case is controlling. The ques¬ 
tion involved there was whether a guaranty bv 
the payee was a negotiation of the note so as to per¬ 
mit the transferee to maintain the position of a bona 
fide holder for value before maturitv against the 
maker. In other words, whether a guaranty of 

7 O •/ j 

the note passed title and the court held that it did 
not. It is respectfully submitted that this is not ap¬ 
posite to the situation here. 


The Question Under Review 


The appellant’s assignments of error consist of 
two (Rec. 68), to the effect that the court erred 
in overruling the appellant’s motion to vacate the 
judgment and in refusing to permit appellant to file 
amended pleas and affidavit of defense. 

Much of the argument in the appellant’s brief 
appertains to these assignments. Otherwise it is 
respectfully submitted, the argument would be cop- 


j 

i 


i 

i 
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fined to the sufficiency of the original affidavit of 
defense attached to the pleas (JRec. 14, et seq.). 

This court said in St. Clair vs. Oonlon, 12 App. 
I). C. 163, 

“We will not consider the error assigned on 
the refusal of the motion to vacate and for 
leave to amend. It was a matter of discretion 
with the court.” 

In the case of Lawrence vs. Hammond, 4 App. 
I). C. 473, which was an appeal by the defendant 
from a judgment under the 73d rule, in an action 
upon negotiable instruments, the court said, 

“We are not called upon to decide the ques¬ 
tion on this appeal as to whether the declara¬ 
tion sets forth in technical form a good cause 
of action. That is a question to be raised and 
decided on demurrer, or motion in arrest of 
judgment, or by instruction on the trial and 
not in a collateral way by an objection to the 
affidavit.” 

It is resjKJctfully submitted that the lower court 
gave thorough consideration to appellant’s motion 
to vacate the judgment and for permission to file 
amended pleas and substituted affidavit of defense 
and that its discretion was exercised wisely and 
should not bo disturbed on appeal. 

It is regrettable that appellant's counsel, in ap¬ 
pellant's brief (page 32) has seen fit to use the ex¬ 
pression that he has. Plaintiffs’ counsel have no 
possible controversy with the defendant personally 
or with the defendant's counsel. Such comments as 
have been made in this case are made on the papers 
in the case, are thought to be germane to the con- 
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sideration of the papers only and are not to be takeh 
otherwise. 

It is respectfully submitted that the judgment of 
the lower court was right and that it ought to b£ 
affirmed. 

I 

i 

Respectfully submitted, 

H. Wixship Wheatley, 

Ii. Wixship Wheatley, Jr., 

Attorneys for Appellees . ! 
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